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March 2005).
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PART A EXECUTIVE SUMMARY

1. Introduction

The High Court’s 1992 decision in Mabo recognised native title as a property right unique
to Indigenous Australians. To date, Commonwealth, State and Territory governments
have invested over $1 billion, and the Commonwealth continues to invest over $100 million
a year, in a system to resolve issues relating to this legal right.

The achievements of the native title system thus far have been significant: by January
2005, the courts had made 64 determinations of native title claims and parties had
finalised 143 Indigenous Land Use Agreements and numerous other agreements.
However, 90% of native title claims are yet to be resolved and, despite recent High Court
decisions, there are still some substantial outstanding legal issues. It is clear that much
work remains to determine existing claims and conclude negotiations.

The 17 independent Native Title Representative Bodies (‘'NTRBS’) across Australia and
their 76 in-house lawyers are the pivotal component of the native title system. The
Commonwealth Parliament in the Native Title Act prescribed their unique role. NTRBs
perform claim and negotiation work that involves liaising with diverse claimants, organising
meetings and taking instructions from client groups in cross-cultural settings, often
travelling long distances to remote areas. Once claim material is prepared, NTRB lawyers
represent claimants in litigation, mediation and negotiations with well-resourced
institutions, including corporations, government agencies and industry bodies. NTRB
lawyers are responsible for preparing and representing at least 70% of existing native title
claims. Other players in the native title system bear a far smaller burden, essentially
limited to responding to claims initiated and brought by claimants represented by NTRBs.
In addition to their claims and negotiation work, NTRBs are required to meet a variety of
accountability, administrative and organisational requirements.

The performance of NTRBs and their lawyers is crucial to the effective functioning of the
native title system. If the functioning of NTRBs is impaired, the native title system slows
inexorably, impeding the fulfilment of Indigenous aspirations and industry development. In
order for NTRBs to function properly, their lawyers must be well supported.

It is imperative, from an economic perspective, that the Commonwealth provides the
necessary support for NTRB lawyers to realise its substantial historical and ongoing
investment in the native title system. Oiling the wheels of the native title machinery by
supporting NTRB lawyers is critical to furthering the Commonwealth’s policy of settling
native title claims by agreement as promptly as possible. The support of NTRB lawyers is
essential in order to avoid delays (and hence additional cost) in the settlement of claims
and to ensure that native title issues are resolved to the benefit of all stakeholders
(Indigenous, government, industry and individual interest-holders).

This Project has sought to identify the particular types of support needed by NTRB
lawyers. To achieve this, the Project has involved an extensive consultation process, as
well as other background research, in order to evaluate:

a. the core knowledge and skills required by NTRB lawyers
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b. the level to which NTRB lawyers believe they currently have the required core
knowledge and skills (as well as the views of other participants in the native title
system on this), and

c. the necessary professional development tools to address any gaps identified.

The scope of the Project is limited to identifying strategies specifically relating to NTRB
lawyers that can be implemented simply and cost-effectively to achieve both short- and
long-term benefits. Several of the approaches discussed in this Report are also relevant
to non-legal staff; however, exploring this aspect falls outside the Project brief. Questions
about the structure of NTRBs and service delivery to native title claimants and holders
more broadly are beyond the scope of the Project and the Project Team undertook no
specific research into these matters. Similarly, while factors such as the state of native
title jurisprudence and issues relating to Indigenous self-determination and the role of
international human rights standards are acknowledged to be important to the operating
environment of NTRBs, they are also beyond the scope of the Project. These factors may
well be legitimate areas for future review. Finally, while funding issues are clearly relevant
to the current Project, they are not the focus of this Report as they are comprehensively
examined in prominent studies such as the Parker, Love-Rashid and Miller reports.

2. Key findings and analysis

This Report identifies two critical stumbling blocks for NTRBs - difficulties in the
recruitment of in-house lawyers and in the retention of those lawyers. In particular, the
research presented in the Report shows that there is a need within the NTRB system, in
relation to lawyers, for proactive recruitment strategies, professional development
opportunities and improved support structures. NTRB lawyers have consistently indicated
that high turnover of legal staff and lack of coordinated systems for sharing information
inhibit the delivery of legal services by NTRBs. Valuable corporate knowledge is lost or
not utilised, and many lawyers are left feeling overwhelmed and dissatisfied.

At present in the NTRB system, recruitment typically occurs on a reactive basis — vacant
positions are advertised after NTRB staff have given notice. Moreover, there is no
structured system for developing expertise and only informal methods exist for facilitating
communication among NTRB lawyers. Individual lawyers develop their own networks of
contacts and mentors and their own systems for storing and sharing information.
According to our research, the consequences of high turnover, recruitment difficulties (due
to, among other things, a shrinking pool of experienced native title lawyers) and lack of
structured support mechanisms include delays, duplication of work, less than optimum
outcomes for all parties and undue stress for individual lawyers (which itself leads to high
turnover and recruitment difficulties).

This Report highlights that NTRB lawyers seek formal professional development
opportunities and improved support structures. It is clear that NTRBs at present do not
have the time or resources to implement such training and support systems.

The need for professional support by NTRB lawyers has been raised previously. This
Report clarifies the details of this need and identifies a variety of alternative and
complementary strategies that target NTRB lawyers. Each of the strategies presented
seeks to build, or provide tools to enhance, the capacity of NTRB lawyers and, thus, the
NTRB system as a whole.
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3. Recommendations

This Report proposes strategies directed at addressing the two key difficulties of
recruitment and retention of NTRB lawyers, through:

e promoting working in the area of native title
e providing better professional development opportunities to NTRB lawyers, and
e improving support structures for NTRB lawyers.

It should be noted that the strategies presented in this Report are ordered thematically and
not on the basis of importance or priority.

3.1 Recruitment: recommendations for promoting careers in the NTRB
system

Research shows that NTRBs face serious difficulties in recruiting new and experienced
lawyers. Over 90% of the NTRB lawyers interviewed commented on the difficulties in
recruitment, as did 75% of NTRB chief executives interviewed.

Usually very few qualified applicants apply and a considerable proportion are often existing
lawyers at other NTRBs. The movement of NTRB lawyers across the system is beneficial
for various reasons, but it also has the unwanted effect of simply shifting a vacancy from
one NTRB to another. Our research shows that difficulty in recruitment is a particularly
serious issue in smaller cities and towns, where more than half of the current NTRB
lawyers are located.

This Report highlights the substantial financial costs incurred where NTRBs are unable to
recruit sufficiently experienced lawyers to fill vacant positions. In addition to the financial
costs and reduced capacity generally, consequences of recruitment delays include
interruption to claims and negotiation processes as well as adverse effects on
relationships with clients.

Recommendation 1: Steps should be taken to increase the number of applicants for
NTRB legal positions by promoting opportunities to work in the NTRB system, in particular
through implementing the strategies proposed in this Report.

This Report proposes the following strategies to address these recruitment challenges:

Strategy 1 Introduce an NTRB student placement program, to raise awareness among
law students of opportunities to work in the NTRB field. A pilot program
was undertaken over the 2004-05 summer break with 18 students from
various east coast universities placed at nine NTRBs around the country.

Strategy 2 Focus on promotion of careers in NTRBs to practising lawyers, to raise
awareness of opportunities for work in the system.

Strategy 3 Engage a dedicated NTRB human resources manager, hosted by an
independent university-based centre or commercial enterprise, to
coordinate recruitment and retention strategies across the NTRB system.
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Strategy 4 Promote native title work to barristers and consultant legal practitioners, to
expand the pool of external counsel involved in native title matters.

3.2 Retention: recommendations for supporting lawyers in the NTRB
system

Through our research it became clear that high turnover of NTRB lawyers is a critical
problem for the functioning of NTRBs. Historical turnover figures are not available,
however, it is noted that in the last six months around one in four lawyers left the system.
The consequences of such high levels of turnover cannot be overstated. First, there are
significant financial costs, often including the costs of hiring external counsel at many
times the rate paid to internal legal staff, while replacement lawyers are sought. Other
consequences include: loss of corporate knowledge and history, employment of
inexperienced lawyers or premature promotion of junior lawyers, delays in progressing
matters, and impaired relationships with clients and other parties.

Retention rates of NTRB lawyers are affected by many factors including lack of career
paths, disillusionment with outcomes, onerous workloads, remote workplace locations,
frustration with the necessity to perform non-legal tasks and dissatisfaction with the level of
access to resources.

Recommendation 2: Steps should be taken to increase the retention of NTRB lawyers by
focussing on the professional development of NTRB lawyers and enhancing support
structures and programs available to them, in particular through implementing the
strategies proposed in this Report.

This Report proposes the following strategies to increase the work satisfaction of NTRB
lawyers through enhanced professional development opportunities:

Strategy 5 Develop an induction manual and induction training program to be
undertaken by new recruits within their first six months, to introduce new
NTRB lawyers to issues regarding client communities, cross-cultural and
multi-client matters, as well as to provide an overview of key legal practice
areas, Federal Court procedures and relevant anthropological principles.

Strategy 6 Establish an ongoing training program to expand the areas of expertise of
NTRB lawyers in legal, cultural and commercial contexts and to enhance
their ability to keep abreast of developments in the law and the native title
system generally.

Strategy 7 Offer scholarships for post-graduate study to further enhance skills in
particular areas, such as mining law and practice, mediation and
negotiation, environmental law and advocacy. The first of these has been
put in place with two NTRB lawyers currently undertaking Masters in
International Mining Law and Policy at the University of Dundee in Scotland,
under a newly-created Rio Tinto NTRB scholarship program.

Strategy 8 Arrange secondments to commercial law firms, to provide opportunities for
the development of commercial practice skills and to build relationships in
the private law sector.
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Strategy 9 Provide management training for senior NTRB lawyers, to equip them with
the necessary skills to perform their leadership, management and
governance responsibilities.

Strategy 10 Implement performance evaluation systems, to assist in the identification of
NTRB lawyers’ professional development needs.

Strategy 11  Facilitate greater NTRB input into the program for the annual native title
conference, to enhance its value to NTRB lawyers.

This Report proposes the following strategies for improving the work environment of NTRB
lawyers through the development of support structures:

Strategy 12 Establish a dedicated NTRB information service, to facilitate greater
communication among NTRB lawyers, provide access to a precedents
database and circulate relevant advice and analytical materials to all NTRB
lawyers.

Strategy 13  Build relationships with law firms, to enhance the professional support
available to NTRBs, such as through secondment of lawyers from private
firms to NTRBs, mentoring of NTRB lawyers, running workshops for NTRB
staff and providing advice on non-native title matters.

Strategy 14 Create an NTRB mentoring and alumni network, to enhance access to
professional support and advice.

Strategy 15  Provide training opportunities for NTRB non-legal managers, to enhance
management and leadership skills generally and in particular to ensure the
implementation of systems necessary for the effective functioning of NTRB
lawyers.

Strategy 16  Provide professional development opportunities to NTRB field officers, to
improve communication between NTRB lawyers and their clients.

Strategy 17 Form a professional association for native title lawyers, to increase
communication among NTRB lawyers.

4. Conclusion

Through the Native Title Act the Commonwealth has mandated the functions of NTRBs as
part of the native title machinery. Oiling this machinery, by supporting NTRBs and their
lawyers, is essential to capitalise on the $1 billion investment made to date, and the more
than $100 million injected annually, into the native title system by governments.
Investment in the professional development of NTRB lawyers is urgently required to avoid
delays in resolving claims and agreements and to ensure that the level of certainty all
parties require is achieved.

Our conclusion, based on findings from the consultation process, is that, in order for the
native title system to operate more efficiently and effectively, NTRB lawyers need to be
better supported in their professional capacities. They need a formalised system for

5
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sharing knowledge and accessing expertise so they can avoid the duplication of work,
inconsistency in approach and costly delays that often result under the current methods of
operation.

This Report identifies the particular challenges faced by NTRBs in performing their legal
functions, and proposes a series of strategies aimed at assisting NTRB lawyers to
overcome these obstacles. The recommendations and each of the strategies proposed
seek to build, or provide tools to enhance, the capacity of individual NTRB lawyers and,
thus, of the NTRB system as a whole. This will enable the system to deliver results that
will assist the economic and social empowerment of Indigenous communities, and
enhance results for all stakeholders in the broader system.

Finally, it is important to note that irrespective of the outcome of current indications that the
Government may wish to restructure the NTRB system in some way, the professional
development strategies outlined in this Report are still both relevant and applicable. No
matter what structure is decided upon, the lawyers working within the structure need to be
adequately supported.
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PARTB METHODOLOGY

1. Introduction

The Project commenced in May 2004 under the auspices of the Castan Centre for Human
Rights Law at Monash University and involved an analysis of the professional
development needs of Native Title Representative Body (NTRB)? lawyers. The terms of
reference for the Project required research into and evaluation of:

a. the core knowledge and skills required by NTRB lawyers

b. the level to which NTRB lawyers believe they currently have the required core
knowledge and skills (as well as the views of other participants in the native title
system on this), and

c. the necessary professional development tools to fill any gaps identified.

Aboriginal and Torres Strait Islander Services (‘ATSIS’; later the Office of Indigenous
Policy Coordination (‘OIPC’))* and the National Native Title Tribunal (the ‘Tribunal’) agreed
to partially fund the Project. The Federal Court of Australia (the ‘Federal Court’)
generously provided space in Melbourne where the Project Team® could work. An
advisory group comprising representatives from OIPC, the Tribunal, the Castan Centre for
Human Rights Law, the University of New South Wales, and NTRBs (as appointed by
ATSIS) was formed to oversee the development of the research methodology, and in
particular the consultation process.

The research for the Project was undertaken primarily through a consultation process with
NTRB lawyers, managers and other staff, as well as legal and other professionals who
work or otherwise deal with NTRB lawyers.

2. Background Research

Beyond the consultation process, the Project Team carried out background research into
relevant issues and existing resources and initiatives. This was done primarily through
literature reviews and, to a lesser extent, through verbal discussions. The written
materials reviewed were accessed from public sources (mainly government and other
native title-related websites) or were provided by interviewees (or, in the case of NTRB
organisational materials, by NTRB staff).

®  The term ‘NTRBs’ is used throughout the Report to refer to the 15 recognised NTRBs across Australia as

well as the two service organisations receiving specific funding to perform some NTRB functions (NTS
Victoria and NSW NTS).

On 1 July 2003 ATSIS was established to take over the administrative functions of the Aboriginal and
Torres Strait Islander Commission (ATSIC). During the 2003-04 financial year, ATSIS made all decisions
on the administration of programs formerly the responsibility of ATSIC, while ATSIC’s Board and Regional
Councils set policies and priorities for these programs. On 15 April 2004, the Commonwealth Government
announced its intention to abolish both ATSIC and ATSIS and distribute the programs and services ATSIS
administered to mainstream Commonwealth Government agencies. The transfer of the vast majority of
programs occurred on 1 July 2004; however, the abolition of both agencies was delayed by the Senate's
referral of the ATSIC Amendment Bill to a committee (ATSIC, www.atsic.gov.au/ATSIS/default.asp at 30
March 2005). OIPC took over ATSIS’ responsibilities in relation to native title matters in July 2004.

®  Members of the Project Team are identified in the Acknowledgements section above.
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The Project Team conducted research on the following topics:

the history of the NTRB system and modifications to it

the functions of NTRBs

areas of native title law still to be resolved

the content of existing NTRB induction programs or materials

existing training courses and programs relevant to NTRB lawyers

NTRB salary levels

Prescribed Bodies Corporate (‘PBCs’)°

issues affecting the NTRB system generally, and

enrolment and completion rates of Indigenous students at Australian and New Zealand
law schools.

In the preparation of this Report, the Project Team reviewed various reports and other
research materials (see Appendix 1).

We are aware that there are a number of additional reports that are relevant to the
performance of various NTRBs. However, OIPC has informed us that these are
confidential and, therefore, were not available for our review.

3. Consultation process

The consultation process for the Project involved extensive interviews exploring issues
relating to the terms of reference, plus further consultations seeking feedback on drafts of
this Report.

3.1 Interviews

Interviews were carried out in accordance with Monash University ethics guidelines.
Interviews with NTRB staff (including lawyers, managers, anthropologists and field
officers’) were arranged by contacting management at each NTRB and seeking
permission to interview willing staff.

Each interviewee received and signed an explanatory statement describing the Project’s
objectives and privacy undertakings.

For interviews with NTRB lawyers and managers, we used a detailed questionnaire as the
basis for consultations (see Appendices 2 and 3). The questionnaires sought both
gquantitative and qualitative answers and formed the basis for face-to-face interviews. For
interviews with non-NTRB participants, we used an open discussion format.

For a definition of PBCs, see Section 3.6.5 in Part C below.

‘Field officers’ refers to field officers, project officers, Indigenous liaison officers, client development officers
and equivalent positions. The role of field officers is generally to assist in communications between NTRBs
and the communities they serve. Their role tends to be largely logistical, for example, helping to arrange
meetings through contacting and providing transport for attendees, as well as organising times and
locations. In some areas, they play a greater role in conveying information about communities to lawyers
or others at NTRBs.
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Richard Potok and Monique Sweetland conducted most of the interviews in person,
although a small number were conducted by telephone. Detailed notes were taken during
each interview. To ensure the validity and accuracy of the transcripts, all interviewees had
the opportunity to view the transcript of their interview and amend as necessary.

Between May and December of 2004, the Project Team conducted interviews with 211
people, including 108 NTRB employees from 16 of the 17 NTRBs around the country.?
These included interviews with 68 of the 89 lawyers® working in the system during the
consultation period. Thirteen of those 89 lawyers had left the system by 31 December
2004.

The following tables present a breakdown of the interviewees. Table B1 shows those
working at NTRBs during the consultation period and Table B2 refers to others
interviewed.

Table B1: NTRB interviewees

Category | Total Female Male Of ATSI

descent
Lawyers excluding PLOs™" 52 28 24 4
PLOs 16 7 9 0
CEOs 12 1 11 9
General managers 2 0 2 1
Other'? 27 13 14 7

Table B2: Non-NTRB interviewees

Category

Former
NTRB

Former
NTRB
non-lawyer

Of ATSI
descent

Solicitor or barrister 34 17 0 1
Non-legal consultant 4 0 3 0
Federal Court Judge or staff 10 2 0 1
Tribunal member or staff 11 3 0 1
Commonwealth government officers 8 1 1 0
State government officers 9 3 1 0
Mining industry personnel 13 0 0 0
Persons involved in 4 0 3 1
education/research

Other 10 1 3 6
Total 103 26 11 10

One NTRB declined to participate.

This figure includes full-time and part-time lawyers. Only qualified legal practitioners and articled clerks are

included in this category. Consequently, ‘lawyer’ at an NTRB includes principal legal officers, senior legal
officers, legal officers, solicitors and articled clerks. It does not include those without legal qualifications;
nor does it include qualified lawyers working in a non-legal capacity or those dealing exclusively with non-
native title legal issues. Three of the lawyers counted as interviewed did not participate in face-to-face

interviews but completed the questionnaire.

10

11

matters.
12

This includes NTRB anthropologists and field officers.

Principal legal officers are referred to throughout the Report as ‘principal legal officers’ or ‘PLOs’.

This includes one general manager who is also performing some legal duties in relation to native title
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In addition to those who were interviewed, a further 13 NTRB lawyers provided brief
background details, including age, tertiary qualifications and length of experience at
NTRBs and in law more generally. With this information we were able to profile the
lawyers in the NTRB system as at 31 December 2004 (see Part D).

3.2 Consultations on various drafts of the Report

In February and March 2005, we circulated drafts of the Report to OIPC, the Tribunal and
the Project’'s advisory group, as well as to NTRBs and others. A total of 33 people
provided feedback; this included comments from 12 NTRBs. The Project Team
considered all written and verbal feedback and, where appropriate, incorporated
suggestions into this Report.

4. Data analysis
Databases of all interviewee responses were created in order for data analysis to be

conducted. All the data presented in this Report is based on this analysis. Separate
databases were used for the various categories of interviewees.

10
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PART C  CONTEXT

1. Introduction

Although the achievements of the native title system have been significant, over 90% of
native title matters are yet to be determined.”® It is clear that much work remains to be
completed to fully resolve the existing claims by litigation or negotiation, and to manage
future activities over claimed land and waters. There is also a continuing and growing
need to address ‘second generation’ native title matters, such as the durability of
agreements and the management of the entities that administer native title once
determined.*

NTRBs and their lawyers are the pivotal component of the native title system. If their
functioning is impaired, the system slows inexorably, impeding Indigenous and industry
development. Oiling this machinery, by supporting NTRBs and their lawyers, is essential
to capitalise on the estimated $1 billion investment that governments have already made in
the native title system.™

For some time, concerns have been expressed that NTRB lawyers lack adequate support.
The professional development revolution that has taken place in law firms over the past
decade has not yet been adopted comprehensively throughout the NTRB system. In
recent years, law firms around the world have realised that the historical system of
apprenticeship and on-the-job-training as the primary, and sometimes sole, form of
developing lawyers’ skills is no longer suitable. It may have been appropriate in the past
(before fax machines, word processors and emails), but today legal practice moves too
quickly. To complement mentor relationships, law firms now deliver training, capture
knowledge in the form of precedent databases and make other professional development
opportunities and tools available. This is to ensure that lawyers can ‘hit the ground
running’ and satisfy the needs of their clients, their employers and the courts.®

This Project seeks to apply these new approaches, and the benefits they deliver, to
NTRBs. More specifically, the Project investigates opportunities for improving results for
native title claimants and holders through the establishment of comprehensive support
programs directed at lawyers working in the 17 independent NTRBs. This Part C sets out
the rationale for this kind of investment in NTRB lawyers, by considering the costs, results
of and outstanding matters in the native title system. Before presenting these current
issues we outline the historical context of this Project.

1B At19 January 2005, there were 64 determinations of native title (including 56 registered and 8 conditional

determinations) and, at 13 January 2005, 641 applications (including 595 claimant, 26 non-claimant and 20
compensation applications) awaiting resolution (information provided by the Tribunal). Thus, of the 705
native title matters that have not been withdrawn or dismissed, almost 91% remain unresolved.

" These bodies are called Registered Native Title Bodies Corporate; see Section 3.6.5 of this Part below.

> Rio Tinto has estimated total Commonwealth, State and Territory expenditure on native title transactions

between 1993 and 2004 at over $926 million (B Harvey and E Fry, What Cost Native Title? (November
2003); Rio Tinto, Submission to the Parliamentary Joint Committee on Native Title and the Aboriginal and
Torres Strait Islander Land Fund Inquiry into Native Title Representative Bodies (2004) (‘2004
Parliamentary Inquiry’), p 5).

% see Appendix 4 for an overview of the types of training and other professional development activities run

by mid-level and large law firms.
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Each of the issues discussed or referred to in this Part have a bearing on the operation of
NTRBs, including: funding, the status of native title law, NTRB structural and corporate
governance issues, representation of Aboriginal and Torres Strait Islander peoples’
interests generally, timelines, multi-disciplinary aspects, future acts'’ and post-
determination issues (such as monitoring and evaluating outcomes and the operation of
PBCs. However, it is beyond the scope of this Project to examine all the approaches that
may be available to redress the difficulties relating to these issues. Rather, the Report is
focused on identifying simple and cost-effective opportunities for improving results for
native title claimants and holders through the establishment of comprehensive support
programs directed at lawyers working in the NTRB system.

2. Historical context

2.1 Legal context

The background to the development of native title law as it stood at the end of 2004 is
relatively well known and extensively documented.*® Nevertheless, what follows is a brief
outline to demonstrate the challenges faced by lawyers practising in the system.®

The High Court’s decision in Mabo® was the first recognition of native title in Australian
common law, and set to one side the legal fiction that surrounded the expanded doctrine of
terra nullius in Australia. The term ‘native title’ was used by the High Court to describe the
pre-existing rights and interests of Indigenous peoples in land and waters, according to
traditional laws and customs.

After Mabo, in response to concerns about the continuing validity of non-Indigenous
interests in land, the Commonwealth enacted the Native Title Act 1993 (Cth) (‘Native Title
Act’) to provide procedures for both Indigenous and non-Indigenous people to determine
whether native title exists over certain lands and how dealings in that land could proceed.*

During the early years of the operation of the Native Title Act, it became clear that some
provisions would have to be amended if the Act was to achieve its purposes. Further, after
the High Court decision in Wik?? made it clear that pastoral leases, at least in Queensland,
did not necessarily extinguish native title, additional amendments were proposed. These
amendments came to be known as the Commonwealth’s ‘ten point plan’, although the
scope of the amending Act was far more complex than this title suggested.

" For an explanation of future acts, see Section 3.6.3 of this Part below.

18 see, for example, R Bartlett, Native Title in Australia (Sydney: Butterworths, 2" ed, 2004); H McRae, G

Nettheim, L Beacroft and L McNamara, Indigenous Legal Issues: Commentary and Materials (Sydney:
Lawbook Co., 3" ed, 2004); and M Perry and S Lloyd, Australian Native Title Law (Sydney: Lawbook Co,
2003)

For a discussion on the ‘specialty’ of native title law, see D Ritter and M Garnett, ‘Building the Perfect
Beast: Native Title Lawyers and the Practice of Native Title Lawyering’ (1999) Land, Rights, Laws: Issues
in Native Title, Issues Paper No. 30.

%0 Mabo v Queensland (No 2) (1992) 175 CLR 1 (‘Mabo’).

21

19

For a perspective of the political and parliamentary processes that surrounded the enactment of the Native
Title Act, see R Tickner, Taking a Stand (Sydney: Allen and Unwin, 2001).

22 Wik Peoples v The State of Queensland and Ors (1996) 187 CLR 1.

12
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The Native Title Amendment Act 1998 (Cth) was eventually passed in 1998. Its effect was
to increase the procedural requirements for native title claimants and increase the range of
activities that could take place over native title land without requiring consent of native title
holders. The amendments also further defined the statutory recognition of NTRBs.

Cases such as Fejo,”® Wilson v Anderson,® Ward,”® Yorta Yorta®® and Yarmirr®’
considered the use of the principles of native title developed by the High Court in the Mabo
and Wik cases, compelling a reassessment of aspects of native title law and practice.?®
Despite these developments, Indigenous rights and interests in land persist and remain an
important aspect of Australian land law. The recent cases have emphasised the role of
the Native Title Act, as opposed to the common law, in the definition, recognition and
extinguishment of native title.?

2.2 Relevant reports and investigations

NTRBs are an integral part of the machinery that was put in place to resolve native title
issues. The system relies on interlocking elements comprising the Tribunal, the Federal
Court and NTRBs.*® The operations and functions of NTRBs have been reviewed in the
1995 Parker Report, the 1999 Love-Rashid Report and the 2002 Miller Report. In addition,
the Aboriginal and Torres Strait Islander Social Justice Commissioner reviews the entire
native title system each year in his Native Title Report. Further to these, in 2004, the
Parliamentary Joint Committee on Native Title and the Aboriginal and Torres Strait
Islander Land Fund commenced an inquiry into the capacity of NTRBs to discharge their
responsibilities under the Native Title Act.>* Below is a short overview of each of these key
investigations of the NTRB system.

These reviews and investigations are commonly referred to in the literature and
discussions generally relating to NTRBs; thus, the overviews are provided by way of
background. They are not intended as an introduction of the issues to be discussed in this

2 Fejo and Another on behalf of the Larrakia People v Northern Territory of Australia and Another (1998) 195

CLR 96.
24 Wwilson v Anderson (2002) 213 CLR 401.
%> Western Australia v Ward and Others (2002) 191 ALR 1.

%6 Members of the Yorta Yorta Aboriginal Community v Victoria and Others (2002) 194 ALR 538.

2" Commonwealth v Yarmirr; Yarmirr v Northern Territory (2001) 208 CLR 1.

% There is not scope in this Report to elaborate on the aspects of law raised in these cases, but see: M

Tehan, ‘A Hope Disillusioned, an Opportunity Lost? Reflections on Common Law Native Title and Ten
Years of the Native Title Act’, (2003) 27(2) Melbourne University Law Review; and N Pearson, ‘Land is
Susceptible of Ownership’ in M Langton, M Tehan, L Palmer and K Shain (eds), Honour Among Nations?
(Melbourne: Melbourne University Press, 2004).

* For insight into claimants’ perceptions of these developments see R Williams and T Bauman, Indigenous

Facilitation and Mediation Project: Directions, Priorities and Challenges, AIATSIS (2004) (‘2004 Williams
and Bauman Report’), p 4.

% OIPC, Submission to the 2004 Parliamentary Inquiry, p 5.

¥ See HREOC, www.hreoc.gov.au/social_justice/nt_reports.html at 1 April 2005.

% See 2004 Parliamentary Inquiry, www.aph.gov.au/senate/committee/ntlf ctte/rep bodies/index.htm at 1

April 2005.
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Report. However, the reviews do raise many concerns also identified through the
consultation process undertaken for this Project.

2.2.1 1995 Parker Report

In November 1994, ATSIC commissioned Guy Parker to chair a review committee to

examine the effectiveness of Representative Bodies, addressing:

o staffing issues

e measures which maximise appropriate native title services to Indigenous people, and

o the appsrgpriateness of financial and administrative arrangements then in place for
NTRBs.

The report begins with a vision statement that presents several important assumptions
about the operation of the NTRB system. These are:

¢ that there was a clear intention in the drafting of the Native Title Act that “Indigenous
native title parties should have maximum flexibility in the representation of their
interests”; however, “this equitable goal has costs in terms of reduced efficiency and in
an unintended potential to fuel rather than ameliorate disputes among native title
parties in a particular area”

e support for NTRBs is crucial to “the sustained development of a just and credible
native title regime”, and

o f the pggcess breaks down for lack of resources, ultimately no-one’s interests will be
served.

The report indicated a “strong view” that “the future workability of the Native Title Act 1993
is critically dependent on the existence of efficient and effective Native Title
Representative Bodies."*> A third of the report’s recommendations dealt with the need for
adequate funding of NTRBs. A key position taken by the review committee was that
Indigenous Australians should “no longer be regarded as obstacles to development or
even as spectators or occasional beneficiaries of development: Aboriginal and Torres
Strait Islander people are, by virtue of the Mabo decision and the Native Title Act, key
stakeholders in Australia’s future.... Native title is a fact of life for all of us and equitable,
efficient processes will therefore serve all Australians well”.*

2.2.2 1999 Love-Rashid Report

In 1998, Senatore Brennan Rashid in conjunction with Corrs Chambers Westgarth were
commissioned by ATSIC to review the relationship between funding levels and functions of

% The terms of reference for the review encompassed:

e a survey of NTRBs including data on claims researched and lodged with the Tribunal, geographic
coverage of NTRBs, the relationship of NTRBs to other bodies, and the responsiveness of NTRBs to
issues brought to their attention

e assessment of the effectiveness of NTRBs in terms of their functions and responsibilities under the
Native Title Act, and

¢ identification of management and funding strategies to address problems apparent from the review (G
Parker and others, Review of Native Title Representative Bodies, ATSIC, Canberra (1995) (‘1995
Parker Report’), p 1).

% 1995 Parker Report, p X.

% Ibid, p iii. NTRBs were described as “the workhorses of the native title regime” in the report (1995 Parker

Report, p Xx).
% Ibid, p xii.
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NTRBs and the effect of the 1998 amendments to the Native Title Act on funding and
resource requirements. The review did not focus on “whether any particular NTRB is in
fact fulfilling its required functions, rather it [was] focused on the capacity to do so”.®’ The
key findings of this report were:

e workloads of NTRBs were significantly higher than allowed for by then-present funding
e corporate governance within NTRBs was generally deficient, and
e shortcomings of NTRBs imposed considerable costs on the wider community.*®

The 1999 Love-Rashid Report identified many examples of the statutory obligations and
funding environment of NTRBs that continue to exacerbate NTRB operational difficulties.
Three examples that highlight the challenges facing NTRB lawyers follow. First, the report
identified that funding inadequacies have implications for the ability of Representative
Bodies to satisfactorily perform their statutory functions.

Secondly, the report suggested the 1998 amendments to the Native Title Act shifted the
emphasis of the role of NTRBs: “there is a clear shift in emphasis here from a body which
is representative of Aboriginal and Torres Strait Islander people generally, to a body that is
able to satisfactorily represent those people and is able to effectively consult with broader
Aboriginal and Torres Strait Islander interests”.** The report noted the overlap of these
obligations “where the interests of traditional owners and the rest of an Aboriginal or
Torres Strait Islander community are opposed”.*

Thirdly, the report noted that the Native Title Act in practice entrenches the requirement on
an NTRB to represent all claims (even those of low merit), despite the contradictory
legislative directive to make reasonable efforts to resolve competing or overlapping claims.
The report argues that this directive “runs contrary to the need to allocate limited resources
to the most productive ends” and necessitates proper policies to manage these conflict
situations.** Further, there are legal and professional ethical constraints on lawyers acting
for competing claimants.

2.2.3 2002 Miller Report

In July 2002, ATSIC commissioned Bill Miller to undertake a review of some aspects of the
NTRB system at the request of the Minister for Reconciliation and Aboriginal and Torres
Strait Islander Affairs. The review was to address eight terms of reference relating to:

¢ the Minister’s ability to fulfil his obligations under the Native Title Act

e ATSIC's ability to determine appropriate funding processes and allocations for NTRBs,
and

e the adequacy of the constitutional arrangements of NTRBs. *?

7 Senatore Brennan Rashid and Corrs Chambers Westgarth, Review of Native Title Representative Bodies,

ATSIC (March 1999) (‘1999 Love-Rashid Report’), p 12.

%1999 Love-Rashid Report, p 1.

3 Ibid, p 28. For further discussion on this see: T Summerfield, ‘Native Title Representative Bodies under the

Native Title Act Amendments: A Chance to Excel?’ (June 2000) 7(2) Murdoch University Electronic Journal
of Law, www.murdoch.edu.au/elaw/issues/v7n2/summerfield72 text.html at 1 April 2005.

40" 1999 Love-Rashid Report, pp 28-29.

' Ibid, pp 22-23.
42

B Miller, Review of the Native Title Representative Body System at the Request of the Minister for
Reconciliation and Aboriginal and Torres Strait Islander Affairs (October 2002) (‘2002 Miller Report’).
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More specifically, the review found that:

¢ all of the Minister’s responsibilities under the Native Title Act had been met, with the
exception of the requirement to table the annual reports of NTRBs in both Houses of
Parliament®®

o the strategic plan of each NTRB met the requirements of the Native Title Act but varied
in quality, particularly in relation to information provided on objectives, strategies,
performance and financial plans; the review made specific note that strategic plans of a
large number of commercial companies similarly lacked some of these important
details

¢ the strategic plans of NTRBs were predominantly general in nature and mostly did not
contain output and outcome targets that enabled strategic workload planning

e neither the strategic plans, funding applications or annual reports of NTRBs contained
sufficient information to enable ATSIC to base its funding allocations on quantifiable
outputs/outcomes; this also inhibited ATSIC’s ability to compare performance across
NTRBs

e ATSIC funding to NTRBs addressed known native title funding needs but it raised a
concern that such funding was not fairly distributed among NTRBs on the basis of
relative need, and

e NTRBs’ constitutional provisions did not inhibit the delivery of professional native title
services to clients; however, the review identified several ways to improve constitutions
and thereby service delivery.

2.2.4 HREOC Native Title Reports

Since 1994, the Aboriginal and Torres Strait Islander Social Justice Commissioner has
published a detailed annual report into the functioning of the native title system. The 2001
report examined the role and functioning of NTRBs in some detail, highlighting funding
shortfalls in particular.** In the 2003 Native Title Report, the Commissioner briefly
examined the operation of NTRBs and identified under-funding of NTRBs as undermining
the agreement making process and consequently constraining the broader benefits flowing
from native title agreements.* The 2004 Native Title Report is to be released in April
2005.

2.2.5 2004 Parliamentary Inquiry into NTRBs

In May 2004, the Parliamentary Joint Committee on Native Title and the Aboriginal and
Torres Strait Islander Land Fund sought submissions to an inquiry into the capacity of
NTRBs to discharge their duties under the Native Title Act. Submissions were still being
received at the date of publication of this Report and the findings of the Inquiry have not
yet been released. The individual submissions provide a detailed picture of the operating
environment of NTRBs and raise a wide range of issues of concern to those working in the

3" Only one annual report had not been tabled.
a Aboriginal and Torres Strait Islander Social Justice Commissioner, Native Title Report 2001 (2002) p 67.

45 Aboriginal and Torres Strait Islander Social Justice Commissioner, Native Title Report 2003 (2004) pp 159-
60.
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system. As at 7 April 2005, 30 submissions had been received by the Committee. This
includes nine submissions from eight different NTRBs.*

In addition to the above reports and reviews, four more recent projects have been
undertaken that reflect on the work environment of NTRBs. An outline of each of these is
presented below.

2.2.6 ATSIC NTRB Capacity Building Program

The NTRB Capacity Building Program was established by ATSIC to assist NTRBs to
operate effectively under the legislative obligations imposed by the 1998 amendments to
the Native Title Act. The program commenced on 1 January 2002 with additional
Commonwealth funding of $86 million over four years.*” Of this, $11.6 million was
allocated to the NTRB system.*®

As part of exploring options for building the capacity of NTRBs, the program identified the
following challenges facing NTRB professional staff:

e increasing workloads

¢ influence of external institutions on resource allocation in NTRBs

o the requirement on NTRBs to balance external demands and Indigenous community
expectations in a volatile political landscape

recruitment difficulties due to organisational complexity and remoteness

accountability requirements

professional inexperience

limited knowledge base

high staff turnover, and

a decreasing pool of external experts available to assist in native title matters.*®

To date the program has mostly focused on reporting and governance issues in NTRBs,
through implementing recommendations of the 2002 Miller Report.

2.2.7 2004 Indigenous Facilitation and Mediation Project

In November 2004, Rhian Williams and Toni Bauman delivered a report on the outcomes
and findings of workshops conducted as part of the Indigenous Facilitation and Mediation
Project. These workshops sought to explore Indigenous dispute resolution and decision-
making processes as an aspect of the responsibilities of NTRBs under the Native Title Act.
The report focused on the outcomes of a series of workshops held during 2004 with NTRB

46 sSubmissions were received from ALRM, Goldfields, Ngaanyatjarra, NSW NTS, NTS Victoria, SWALSC,
Torres Strait and Yamatji. Note ALRM prepared two submissions: one on behalf of the organisation
generally and one from the Native Title Unit (which is responsible for performing NTRB functions). For a
full list of the submissions received by the Committee as at 7 April 2005, see Appendix 1 to this Report.
Submissions can be viewed at www.aph.gov.au/senate/committee/ntlf ctte/rep bodies/submissions
[sublist.htm at 1 April 2005.

47 ATSIC Native Title and Land Rights Centre, Report of the NTRB Leaders Forum (November 2001) p 2.

48 ATSIS, Annual Report 2003-04, p 60 (Table 2.4). A further $6.0 million was also allocated to NTRBs (over
four years) through the Strategic Priority Claims Resolution program (ATSIS, Annual Report 2003-04, p 60
(Table 2.4)).

ATSIC Native Title and Land Rights Centre, ‘Draft Framework Paper: NTRB Capacity Building Program’ in
Report of the NTRB Leaders Forum (November 2001) pp 3-4.

49
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staff and chief executives. Topics covered in the workshops included sources of conflict,
resource issues, necessary training and skills for effective dispute management. The
recommendations in the report emphasised the need to develop and enhance the
procedural expertise of NTRBs in managing negotiation processes.

Although the report presented a wide variety of issues identified during the workshops, the
following are of particular relevance to the role of NTRB lawyers:

o the existence of “an overarching dispute between Aboriginal customary laws and non-
Indigenous common law” which “requires Indigenous peoples to do business in non-
Indigenous ways”°

e concerns about the equity of agreements “which may require Indigenous parties to
forego their rights in relation to compensation for activities undertaken by non-
Indigenous parties without proper regard to the impact on native title”,** and

e Indigenous participants in the system feeling pressured to resolve issues without a
thorough understanding of the range of matters involved, for reasons such as the

imposition of timelines seen to meet non-Indigenous agendas.>
2.2.8 2004 Report on the Capacity of Anthropologists in Native Title Practice

Beginning in October 2003 and at the request of the Tribunal, Anthropos conducted a
survey of anthropologists working in native title. The survey group included those
employed by NTRBs as well as consultants and academics. The terms of reference for
the review required an assessment of the following:

e the present roles that anthropologists play in native title processes and their
preparedness for those roles

o the required skill sets for different professional services

e the capacity of present Australian anthropological consultants to meet the need for
field-based reporting and analysis in native title proceedings, including specifically,
‘connection reporting’,”® and

o the ;5)4rofile of graduates in anthropology taking up salaried positions relating to native
title.

The report, released in April 2004, focused on the major professional issues faced by
anthropologists working in the native title field. This included issues regarding professional
development, career paths, attitudes towards long term work in the area, and the
challenges in the interdisciplinary relationships of lawyers and anthropologists. The report
provided a profile of anthropologists working in the area, looking at age, gender,
experience, qualifications and employment arrangements; it also examined the issue of
supply and demand. The report also looked at the broader context of native title
anthropology in terms of the nature of the expertise required in providing anthropological
services to NTRBs.

0 2004 Williams and Bauman Report, pp 4 and 5.

L Ibid, p 4.

*2 |pid, p 6.

3 See Section 3.2 of this Part below.

4 Anthropos Consulting Services, Capacity of Anthropologists in Native Title Practice (2004) (‘2004

Anthropos Report’), p 7.
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The report considers the relationship between lawyers and anthropologists, and finds that
the relationship between these professions is “not infrequently an uncomfortable one” in
native title practice.®® The report points out that:

e common anthropological approaches are not always appropriate in the native title
context, particularly in relation to preparation of connection reports

o there is a need for anthropologists to better understand the role of expert witnesses as
required under Federal Court guidelines, and

e inappropriate instructions and timelines have been given to anthropologists by NTRB
lawyers, perhaps demonstrating a lack of understanding about anthropological
methods.*

2.29 2004 Review of Practice and Procedure in the Conduct of On Country
Hearings

In June 2003, the Federal Court engaged John Thurtell to inquire into the efficiency and
effectiveness of ‘on country’ native title hearings, which included looking into the following:

¢ the methods used to take evidence in native title cases

¢ the causes of excessive costs and delays, and the available options for reducing such
costs and delays

e the procedures and case management initiatives utilised by the Federal Court to
manage the conduct of native title hearings, and

¢ the options for gathering evidence.

Although the focus of the report was on case preparation, particularly in relation to ‘on
country’ hearings, many of the findings of the report are consistent with those of this
Project. In particular, the 2004 Thurtell Report concluded that “the management of native
title cases and the achievement of outcomes is very dependent upon the availability and
commitment of well prepared, skilled and appropriately resourced representatives for all

involved”.’

There is a wealth of other research and materials that identify and explore issues relevant
to the legal function of NTRBs. These include individual NTRB annual reports, annual

reports of the Tribunal, reports commissioned by ATSIC/ATSIS and the Federal Court, and
other materials referred to in Appendix 1 to this Report.

3. Current context

3.1 The native title system

In 1992, the High Court’'s Mabo decision recognised native title as a property right unique
to Indigenous Australians. Following this, in 1993 in the Native Title Act and further
through amendments in 1998, the Commonwealth Government developed a framework
through which interests in, and access to, land and waters could be recognised and

> 2004 Anthropos Report, pp 6, 39 and 41. The report explains one of the factors for this “discomfort” which

is the perception by anthropologists of a “widening schism between native title as shaped by the Native
Title Act and...‘native title’ as it exists within the ‘Aboriginal domain™ (2004 Anthropos Report, p 39).

% 2004 Anthropos Report, p 41.

" J Thurtell, Review of practice and procedure in the conduct of on country hearings in native title cases for

the Federal Court of Australia (March 2004) (‘2004 Thurtell Report’), p 3.
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reconciled.®® The key agencies of the native title system at the Commonwealth level are
the Federal Court, the Tribunal and OIPC (which funds and is responsible for NTRBS).
Under the authority of the Native Title Act, the Federal Court adjudicates claims, the
Tribunal administers and mediates matters and NTRBs represent Indigenous interests.
Though each agency performs a different function in the resolution of native title matters,
they are inextricably linked and constitute an inter-dependent system.>® The effective
operation of the native title machinery demands that all elements are properly resourced.

Yet, it is NTRBs that are the ‘linchpins’ of the native title system:

[They] are the...crucial intercultural mediators between indigenous Australians with a
native title interest in land and all others. The workability of the [Native Title] Act both
for indigenous and non-indigenous interests, will ultimately depend on NTRBs being
able to fulfil their statutory functions efficiently and effectively.®

As mandated by the Native Title Act, the 17 existing NTRBs carry out substantive claim
and negotiation work.®> OIPC estimates that between 70% and 90% of claims are
represented by NTRBs, either directly by in-house lawyers or indirectly through
outsourcing to external lawyers.®? In addition to their claim and negotiation work, NTRBs
have extensive accountability, administrative and organisational responsibilities.®®

3.2 The role of NTRB lawyers

Even before the 1998 amendments which expanded the range of functions to be
performed by NTRBs, it was recognised that NTRBs were already undertaking a large
variety of duties on behalf of native title claimants and interests.® It is clear that the NTRB
legal function is fundamental to the native title system; generally, other players in the
system are merely reacting to the claims initiated and brought by claimants represented by
NTRBs.® As native title claimants bear the burden of proving native title, the workload of
NTRB lawyers is substantial. Under the Native Title Act, NTRB lawyers are required to
perform a wide variety of legal functions and tasks, including:

e preparing and lodging claims

e confirming claimant group membership and ensuring applications are properly
authorised

e assisting clients in consultations, mediations, negotiations and other proceedings

*® The objects of the Native Title Act are (a) to provide for the recognition and protection of native title, (b) to

establish ways in which future dealings affecting native title may proceed and to set standards for those
dealings, (c) to establish a mechanism for determining claims to native title and (d) to provide for, or permit,
the validation of past acts, and intermediate period acts, invalidated because of the existence of native title
(see Section 3 of the Native Title Act).

% OIPC, Submission to the 2004 Parliamentary Inquiry, p 5. Other stakeholders include State and Territory

agencies and the Indigenous Land Corporation.
® 1995 Parker Report, p 1.
1 See sections 203B, 203BB, 203BE, 203BF, 203BG, 203BH and 203BJ of the Native Title Act.
2 OIPC, personal communication, December 2004.
®  See sections 203BI, 203BJ, 203DA and 203DC of the Native Title Act.
%4 1995 Parker Report, p 7.

% |t is worth noting that in relation to some matters NTRBs have a ‘reactive’ role, such as future act notices

(for a definition of future acts, see n. 67, non-claimant applications and expedited procedure applications.
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e representing clients in proceedings in the Tribunal, Federal Court and State and
Territory courts and tribunals

e responding to non-claimant applications®®

¢ notifying clients with native title interests of proposed future acts (see Part C, Section
3.5.3) and responding to future act notices®’

e representing clients in agreement making

e dealing with relevant heritage and site clearance matters

e establishing and servicing PBCs (generally until the first annual general meeting
and

e establishing and servicing corporations and trusts to deal with aspects of
agreements.69

68) ,

Gathering information to support a native title claim is one of the more labour intensive of
NTRBs' tasks. It requires confirming the identity and authority of claimant group members,
identifying the claimed area, identifying evidence of traditional laws and customs
connecting people to land, as well as analysing complex tenure history material to
investigate issues of possible extinguishment and previous claims. NTRB lawyers are
required to organise meetings, take instructions from client groups, negotiate with other
parties and prepare court submissions. They are also often required to manage conflict
within or between client groups.

NTRB lawyers also manage the preparation and collation of anthropological and historical
materials, commonly referred to as ‘connection reports’. Often external consultants are
engaged to prepare these reports.”

Once claim material is prepared, NTRB lawyers represent claimants in litigation, mediation
and negotiations. This involves engaging with well-resourced institutions including
corporate and government agencies and industry bodies. Workloads in native title
litigation are considered by many to be analogous with large commercial litigation.

The role of NTRB lawyers in agreement making or negotiation is wide-ranging and
requires a diverse range of skills. These skills can be called upon in a number of contexts:
in settlement of claims; in relation to future acts to which the right to negotiate applies; in
the making of Indigenous Land Use Agreements (ILUAS); and in dealing with relevant

A non-claimant application is defined by the Tribunal as “an application made by a person who does not
claim to have native title to an area but who seeks a determination that native title does or does not exist in
the area” (Tribunal, www.nntt.gov.au/applications/apps_landing.html at 3 February 2005).

o7 Proposed activities or developments that may affect native title are known as ‘future acts’. Future act

notices are public notices published by the Commonwealth, a State or Territory governments to notify those
with an interest in the respective area of the proposed activity or development (Tribunal,
www.nntt.gov.au/futureact/index.html at 3 February 2005).

8 The date of the first annual general meeting is determined by the rules of the particular organisation but

usually occurs on or around the first anniversary of the determination that native title exists.

% The types of matters mentioned by NTRB managers as achievements of their organisations indicate further

areas of work performed by NTRB lawyers. Some of those mentioned include: amalgamation of claims;
building relationships with key respondent parties; development of issues-based and claims-based ILUAs
and templates; development of programs for assessing the viability of claims; establishment of PBCs;
improvements to internal administrative and organisational arrangements; and legislative reform.

" The 2004 Williams and Bauman Report notes the importance of this aspect of an NTRB lawyer’s role and

recommends that a workshop be organised to facilitate lawyers and researchers developing joint
approaches to the preparation and use of connection materials (2004 Williams and Bauman Report, p ix).
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procedural rights. Indeed, dealing with future act notices is also highly labour intensive,
due to the frequency with which such notices are received and the time limits that must be
met in relation to them.

These roles constitute the facilitation and assistance function required of NTRBs by the
Native Title Act.”* However, the extensive and continuing workload involved in meeting
the other prescribed functions of NTRBs — including those relating to ensuring institutional
compliance with corporate governance regimes — should not be overlooked.”” Some
NTRBs have broader functions prescribed by their constitutions. For these organisations,
balancing the representation of their clients (in a legal advocacy sense) with their
responsibility to the community more generally adds further complexity.

3.3 Challenges faced by NTRB lawyers

It appears that the responsibilities and stresses of NTRB lawyers exceed those normally
experienced in legal practice. In addition to heavy workloads, NTRB lawyers face a
number of challenges that do not arise in mainstream practice. These include:

the difficulties of cross-cultural settings

the instability of native title jurisprudence

onerous evidentiary requirements

a multiplicity of State, Territory and Commonwealth statutory requirements impacting

upon native title negotiations

o the issue of ‘who is the client’ (whether claimant or employer, individual claimant group
or regional Indigenous community more broadly), and

 the absence of basic communication infrastructure in remote locations.”

In relation to the statutory framework Justice Kirby of the High Court warned, “[d]iscovering
the path through this jungle requires navigational skills of a high order.””

In recognition of this — and the fact that without sufficient support for NTRB lawyers the
proper functioning of NTRBs and, therefore, the entire native title system is hindered — the
Government allocated $11.6 million to the NTRB Capacity Building Program in its budget
allocations for 2001-2002 (to be spent over the following four years).” Funding is set to
expire at the end of the financial year. As yet, no program specific to NTRB lawyers has
been implemented.

" See section 203BB.

2 These include functions relating to certification, dispute resolution, notification, agreement making and

internal review (see Native Title Act sections 203BE to 203BJ). See also 1999 Love-Rashid Report, p 23.

" These factors can make it difficult for timelines in respect of native title claim negotiations and mandated

mediation to be met. The Aboriginal and Torres Strait Islander Social Justice Commissioner has warned
that “short timeframes are a serious impediment to capacity development within traditional owner groups
and threaten any opportunity at achieving sustainable development” (Aboriginal and Torres Strait Islander
Social Justice Commissioner, Native Title Report 2003 (2004) p 34.

Wilson v Anderson (2002) 213 CLR 401, p 454. See also comments from former High Court Judge,
Justice Gaudron who noted that “[tlhere is no more demanding or difficult area of law” when referring to the
native title field: Hon. Mary Gaudron QC, Speech delivered in February 2004 at the launch of M Perry and
S Lloyd, Australian Native Title Law (Sydney: Lawbook Co, 2003).

5 ATSIS, Annual Report 2003-04, p 60.
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3.4 Cost of the system

Each year, the Commonwealth spends over $100 million on the operation of the system.’®
The Commonwealth’s total expenditure on the system in 2003-04 was estimated to be
over $110 million, broken down as follows:’’

Funding Category Body/Program Expenditure Total

Procedural National Native Title Tribunal $32.0m" $42.6m
Federal Court of Australia $10.6m"

Claimant NTRBs $47.8m>* $53.9m™
Strategic Priority Claims Resolution® $2.5m*
NTRB Capacity Building $3.6m®

Non-Claimant Parties Respondent Parties $10.0m™ $16.0m
Commonwealth Government $6.0m®°

total $112.5m

Rio Tinto, a major stakeholder in the system, has calculated total Commonwealth, State
and Territory expenditure on native title transactions between 1993 and 2004 to be over
$926 million.®” However, this figure is based on incomplete data. On the basis of these
gaps in identifiable expenditure, the real cost to governments of the native title system has
been estimated at two to four times this amount.®® It should be noted that this does not
include expenditure by private sector parties.
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Based on figures for 2001-02 to 2004-05 provided by the Attorney General's Department on 21 January
2005.

Note this figure does not include expenditure on native title by State or Territory governments.
Figure provided by the Attorney General’'s Department on 24 January 2005.
Ibid.

The Strategic Priority Claims Resolution (‘'SPCR’) program was established at the same time as the
Capacity Building program, in 2001-02. Both are initiatives funded by the Commonwealth Government
through a four-year, $86 million package committed to the native title system in the 2001-02 Budget. The
objective of the SPCR program is to resource nationally important native title applications that are likely to
be of significant value in establishing legal precedents (Attorney-General’'s Department, Submission to the
2004 Parliamentary Inquiry, p 7).

This figure has been derived by subtracting the expenditures for the SPCR program and the Capacity
Building program from the total Government expenditure on NTRBs.

ATSIS, Annual Report 2003-04, p 60.
Ibid.
Ibid, p 59.

An amount of $12.06 million was appropriated for third party respondents and, of this, $9.985 million was
spent. The remainder was ‘rephased’ (that is, the unspent $2.075 million was incorporated into the
2004-05 budget). Figures provided by the Attorney-General’'s Department on 24 January and 7 April 2005.

This amount is allocated to the Native Title Unit of the Commonwealth Attorney-General's Department.
Figure provided by the Attorney-General’'s Department on 6 April 2005.

B Harvey and E Fry, What Cost Native Title? (November 2003); Rio Tinto, Submission to the 2004
Parliamentary Inquiry, p 5.

Rio Tinto, Submission to the 2004 Parliamentary Inquiry, p 5.
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3.4.1 Funding to NTRBs

It has been made abundantly clear through our background research and during
consultations that there is widespread concern about current funding levels to NTRBs.
Each of the three ATSIC-commissioned reviews of NTRBs over the past decade, and
many other reports, have noted that NTRB funding is not commensurate to the tasks these
bodies are required to perform.®® For example, the 1999 Love-Rashid Report found that
“workloads of NTRBs are significantly higher than allowed for by present funding”.*® The
authors of the report noted the 1997-98 funding for NTRBs was $47 million and calculated
that a far greater amount — $82 million — would be needed in 1999-2000 to meet mandated
functions.”® As shown above, funding to NTRBs in 2003-04 was $53.9 million.

Furthermore, 19 of the total 30 submissions to the 2004 Parliamentary Inquiry raised
concerns about NTRB funding levels,’” and a further ten refer to under-funding of PBCs.*
In particular, the submission of the Aboriginal and Torres Strait Islander Social Justice
Commissioner notes that, since the late 1990s, “the division of funding within the native
title system has changed. Proportionally, NTRBs are receiving less, and the percentage of
funding used by other institutions has increased”.® A direct result of this is that the
capacity of NTRBs to “adequately promote and protect Indigenous interests in the native
title process” is diminished.”® This bears out the prediction of the 1999 Love-Rashid
Report that “[i]f NTRBs are not adequately funded they will not merely ‘under perform’,
they will spiral down into a cycle of immediacy: deferring strategic decisions; externalising
costs; forgoing opportunities for negotiation and settlement; only dealing with that which
demands attention at any given moment; and take on roles which deliver achievements as
best they can”.®® There have also been concerns expressed about the funding process,
with several NTRBs describing it as a “drip feed” style of funding.

89 1995 Parker Report; 1999 Love-Rashid Report; 2002 Miller Report; P Wand and C Athanasiou, Review of

the Native Title Claim Process in Western Australia, Report to the Government of Western Australia,
Western Australia (September 2001); 2004 Thurtell Report, p 113. See also Tribunal, Submission to the
2004 Parliamentary Inquiry, para 35, which flags the need for the Commonwealth Government to examine
the level of resources available for NTRBs to ensure an “appropriate relativity of resources between the
various institutions within the native title system”.

1999 Love-Rashid Report, p 1.
1999 Love-Rashid Report, p 71.

90
91
%2 See submissions from the following organisations and individuals: Aboriginal and Torres Strait Islander
Social Justice Commissioner, pp 1, 4-11 and 16; ALRM Native Title Unit, pp 2, 4 and 5-6; ATSIS, p 13;
Goldfields, pp 6-8 and 10; Indigenous Land Corporation, p 3; John Basten QC, pp 5-6; Minerals Council of
Australia, pp 1-3; Ngaanyatjarra, pp 1, 3 and 4; NSW Farmers Association, pp 2 and 3-4; NSW
Government, pp 1-2; NSW NTS, pp 3, 8 and 15-20; NTS Victoria, p 5; Office of Native Title, Western
Australia, pp 2-4; Queensland Indigenous Working Group, pp 4 and 14-19; Rio Tinto, pp 3, 7, 9-10, 12 and
13; Tribunal, pp 2, 4 and 5-6; TSRA, pp 2 and 5; Western Australia Local Government Association, p 1;
Yamatji, pp 3, 4, 5-6, 17 and 19-26.

% See submissions from the following organisations and individuals: Australian Minerals and Energy Council,

p 3; Goldfields, pp 5-6; John Basten QC, p 3; Ngaanyatjarra, p 4; Northern Territory Government, p 5; NSW
NTS, p 26; Office of Native Title, Western Australia, p 5; Rio Tinto, p 10; Tribunal, pp 4 and 6; TSRA, pp 2,
5and 9.

o Aboriginal and Torres Strait Islander Social Justice Commissioner, Submission to the 2004 Parliamentary

Inquiry, p 6.

% Aboriginal and Torres Strait Islander Social Justice Commissioner, Native Title Report 2001, HREOC,

Sydney, p 55.

% 1999 Love-Rashid Report, p 3.
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Highlighting the diminished capacity to which the Social Justice Commissioner referred,
Justice Merkel commented, in June 2001, during the hearing of a final application by the
KLC to defer the Rubibi matter, “It's very hard for me to accept that on the one hand the
Commonwealth are funding the Court to hear native title cases, on the other hand
chopping off the funds to parties who are prosecuting them...”.%’

Moreover, the effective functioning of NTRBs directly influences the rate and success of
native title agreement making. Thus, a by-product of under-funded NTRBs is that industry
and Indigenous development initiatives are hampered. This has been recognised, for
example, by the mining industry.®® Proper resourcing of NTRBs is, therefore, critical to
advance industry, corporate and Indigenous economic objectives.”® As was noted in the
1995 Parker Report, the economic arguments for adequately resourcing NTRBs are as
strong as the rights-based arguments.'®

3.4.2 Comparison of funding — NTRB and non-government respondent parties

A comparison of the level of funding granted to non-government respondent parties with
the funds allocated to the legal functions of NTRBs indicates the need for consideration of
the appropriateness of current allocations.*%*

The Commonwealth Government allocated $12.1 million to non-government respondent
parties in 2003-04, of which just under $10 million was utilised, to assist them in defending
claims and progressing agreement making.'® It should be noted that this figure does not
include additional private expenditure by respondent parties. In 2004, NTRBs spent

o Transcript of Proceedings, Rubibi Community v The State of Western Australia (Federal Court of Australia,

Merkel J, 1 June 2001).

% See: House of Representatives Standing Committee on Industry and Resources, Exploring: Australia’s

Future — impediments to increasing investment in minerals and petroleum exploration in Australia,
Canberra (21 August 2003) (‘Prosser Inquiry Report’); and M Priest, ‘Miners Call for More Native Title
Funding’ (14 February 2005) Australian Financial Review p 3.

% The President of the Tribunal, Graeme Neate, has noted that the level of NTRB resources directly affects

their ability to negotiate quality agreements (Tribunal, ‘The President’'s Overview’, Annual Report 2003-04,
p 21). Also see: Tribunal, Submission to the 2004 Parliamentary Inquiry, p 4. The Report of the
Parliamentary Joint Committee on Native Title and the Aboriginal and Torres Strait Land Fund into
Indigenous Land Use Agreements also noted the inability of many NTRBs to fully engage in the agreement
making process due to insufficient resources (Joint Parliamentary Committee on Native Title and the
Aboriginal and Torres Strait Islander Land Fund, Second Interim Report for the s.206(d) Inquiry into
Indigenous Land Use Agreements (September 2001) pp 37-38). Also see Chapter 6 of that report.

1% The 1995 Parker Report states: “As compelling as arguments based on social justice, human rights and a

‘fair go’ may be, we believe that there are several strong arguments based on economic good sense for
ensuring that Native Title Representative Bodies are adequately resourced and function efficiently” (1995
Parker Report, p xi).

101 As the Aboriginal and Torres Strait Islander Social Justice Commissioner has noted, “[tlhe percentage of

total funding provided to respondents to native title claims has increased over time”, thus, “questions need
to be asked whether this magnitude of increase is warranted, particularly given the protection of respondent
interests in the native title system” (Aboriginal and Torres Strait Islander Social Justice Commissioner,
Submission to the 2004 Parliamentary Inquiry, p 6). See also N Pearson, Where we’ve come from and
where we’re at with the opportunity that is Koiki Mabo’s legacy to Australia, paper delivered at the Native
Title Conference, Alice Springs (3 June 2003), www.capeyorkpartnerships.com/noelpearson/pdf/np-mabo-
lecture-3-6-03.pdf at 1 April 2005 (‘2003 Mabo Lecture’).

192 Although a definitive breakdown is not available, a number of diverse stakeholders have advised that the

vast majority of this amount is spent on the legal costs associated with native title matters. Figure provided
by the Attorney-General’s Department on 7 April 2005.
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approximately $12.9 million on wages for in-house lawyers and fees for external legal
consultants.'®

NTRBs perform the bulk of the work in progressing claims and preparing negotiations —
respondent parties do not carry out any initial preparatory work and, for the most part, only
respond to claimants’ materials. Moreover, NTRBs must manage the information requests
and timelines of respondent parties, as well as respond to future act notices and perform
their accountability functions (for further explanation see Section 3.2 above).

Given this background, a comparison of the $12.9 million available to NTRBs to spend on
native title related legal costs, with the $10 million spent by non-government respondent
parties, is warranted; however, it is acknowledged that the numbers are merely indicative
and not directly comparable. If $10 million is required by respondents to participate in
claims and negotiations, the question arises as to whether $12.9 million is a sufficient
amount for NTRBs to cover the costs of performing their legal functions.***

3.5 Achievements in the last decade and 2004 in particular

Despite their constraints, NTRBs are continuing to achieve tangible outcomes for their
clients. Between the commencement of the Native Title Act and the end of 2004, 64
determinations of native title had been made, relating to more than 453,000 sq km of land
and to some sea areas (see map in Appendix 5).*°® Of the 64 determinations, 45 found
that native title exists.'®® In addition, 2,608 future act applications have been resolved'"’

193 The figure of $12.9 million is an estimate of the total expenditure by NTRBs on (i) external legal counsel

($8.0 million), and (ii) salaries plus superannuation for in-house legal staff ($4.9 million).

The figure of $8.0 million for external legal counsel was calculated on the basis of:
o figures for 15 NTRBs provided through personal communication or 2003-04 annual reports, and
e extrapolations from the costs for those 15 NTRBs to the remaining two NTRBs.

The figure of $4.9 million for in-house legal staff was calculated on the basis of:

o figures provided by 15 NTRBs through personal communication or 2003-04 annual reports, and

e an approximation of $73,000 per lawyer for the remaining two NTRBs (based on the weighted average
for the other 15 NTRBs).

194 It is worth noting the concern raised by several interviewees highlighting the disparity in the kind of legal

advice obtained by claimants as opposed to non-government respondent parties. Non-government
respondent parties routinely engage top-tier private firms to represent them. Claimants, on the other hand,
largely rely on NTRBs which generally do not have the funds to augment their legal capacity by briefing
work to top-tier legal firms except in dire circumstances. Thus interviewees described routine directions
hearings, where non-government respondent parties had instructed attendance by one (or more) lawyers
from top-tier commercial firms while representation of claimants was limited to a single employed lawyer
from an NTRB.

105 Figures provided by the Tribunal on 19 January 2005. This includes both registered and conditional

determinations. A native title determination is the “legal recognition of the rights and interests held by
Indigenous Australians according to traditional laws and customs” (Tribunal, www.nntt.gov.au
[applications/apps landing.html at 3 February 2005). The map provided in Appendix 5 is available at
http://www.nntt.gov.au/publications/data/files/National_FC_NTDA_Schedule.pdf at 1 April 2005).

1% Of the 45 determinations, 31 were consent determinations, 14 were litigated and 11 were unopposed

(figures provided by the Tribunal on 20 January 2005). For the year 2004 see: Alyawarr, Kaytetye,
Warumungu, Wakay Native Title Claim Group v Northern Territory of Australia (2004) 207 ALR 539; [2004]
FCA 472; Lardil Peoples v State of Queensland [2004] FCA 298; Neowarra v State of Western Australia
[2004] FCA 1092; Gale on behalf of the Darug People v Minister for Lands (Unreported, FCA, 7 September
2004, Madgwick J); and Lawson v Minister for Land & Water Conservation [2004] FCA 165.

7 Tribunal, www.nntt.gov.au/futureact/Applications.html at 24 January 2005.
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and 143 ILUAs have been registered.'® Numerous other agreements not required to be
registered under the Native Title Act have also been negotiated. %

In particular, the past year saw:

e 13 positive determinations™® (two in Western Australia and 11 in Queensland),

representing almost 30% of the total number of positive determinations made since the
commencement of the Native Title Act, and nearly a quarter of the total number of
determinations made thus far'**

e the registration of 33 ILUAs (21 in Queensland, eight in the Northern Territory, two in
South Australia, and one in each of Western Australia and Victoria)**?

¢ the finalisation of at least 13 non-ILUA agreements (in the Northern Territory, Western
Australia and Queensland)'*®

e agreement in respect of the country’s largest native title settlement, covering 188,000
sq km of Western Australia’s central desert region***

e signing of the first native title agreement in South Australia. The State-wide
agreement, signed on 3 December 2004 after 20 months of negotiations, by four local
councils, the Narungga people and the State Government, determines a protocol for
planning and infrastructure in the area subject to the agreement™*®

e the finalisation of pro forma ILUAs for exploration and mining licences in Victoria, and

« the substantial resolution of the long-standing public works issue in the Torres Strait.*®

A more detailed list of achievements in each State is provided in Appendix 6.

198 Tribunal, www.nntt.gov.au/ilua/browse_ilua.html at 24 January 2005.
109

See, for example, the Agreements, Treaties and Negotiated Settlements database at www.atns.net.au at 1
April 2005.

10 There were 15 determinations in total made in 2004, two of which were negative. The two negative

determinations relate to an area of 147 sq km (figures provided by the Tribunal on 19 January 2005).

1! These 13 determinations relate to areas covering 91,628 sq km, which is more than 20% of the total area

that has been determined since the commencement of the Act. Figures provided by the Tribunal on 18
January 2005. The figures from which conclusions, in relation to area, are drawn are based on
determination areas that may have an external boundary that includes areas excluded by the
determination. This may result in mapping difficulties (information provided by the Tribunal on 18 January
2005).

12 Tribunal, www.nntt.gov.au/ilua/bydate_index.html at 7 January 2005.

13 Tribunal, www.nntt.gov.au/media/index.html at 30 December 2004. Note that the actual figure is expected

to be much higher; currently there is no system for reliably recording the number of non-ILUA agreements.

4 The Hon. Eric Ripper MLA, Largest-ever native title settlement reached, Government of Western Australia

Media Statement (23 December 2004), www.mediastatements.wa.gov.au/media/media.nsf at 25 January
2005. The agreement is in respect of the Gibson Desert, Tingarri Tjina, Tjirrkarli Kanpa, Warburton-
Mantamaru, Irrunytju Papulankutja, and Baker Lake claims.

115 Tribunal, www.nntt.gov.au/cgi-bin/print_version/print_version.pl?conf=conf.xml&file=/media/110203971

1 476. html at 7 January 2005.

116 It had been argued by the Queensland Government that the building of public works would extinguish

native title. However, after protracted negotiations, the Queensland Government agreed to recognise
exclusive native title over five islands in the Torres Strait where public works had been built. See Mye on
Behalf of the Erubam Le v State of Queensland [2004] FCA 1573. See also: T Waia T and G Reid, "Public
Works": practical implications and legal arguments about extinguishment of native title by the construction
of public works on Torres Strait Islander land, paper delivered at the Native Title Conference, Alice Springs
(3 June 2003); TSRA, Native Title and Public Works, www.tsra.gov.au/www/index.cfm?pagelD=124 at 24
February 2005; Erubam Le (Darnley Islanders) (No. 1) v State of Queensland [2003] FCAFC 227.

27



Report into the Professional Development Needs of NTRB Lawyers

Although not all positive determinations and agreements represent the achievement of
substantive recognition or protection of rights for Indigenous Australians,''’ the
accomplishments above demonstrate the capacity of NTRBs and their staff to achieve
results. Capacity building within NTRBs is critical to ensure that these sorts of outcomes
can continue in a cost-effective and timely manner.

3.6 Issues for the coming decade and beyond

Although much has been achieved in the last decade, there is still a large amount of work
to be done. Outstanding native title work falls into the following main areas:

unsettled claimant applications

legal issues in need of clarification

future act applications

agreement making and implementation
management and administration of PBCs, and
compensation claims.

3.6.1 Applications to be resolved

As at 19 January 2005, there were 641 native title applications awaiting resolution, 597 of
which were claimant applications.**® This is ten times the number of native title
determinations that have been made to date (64), and relates to ten times the
geographical area covered by these determinations. That is, while the area for which
native title claims have already been determined is 453,000 sq km, the extent of land
covered by the active claimant applications (as at 26 February 2004) is 4,507,000 sq
km.™® Rights existing over this area have not been resolved; until that occurs the potential
of the land — whether it be for economic, social or cultural use — cannot be fully realised.

17 An evaluation of the extent of positive outcomes for Indigenous Australians achieved through native title

determinations and the signing of agreements is beyond the scope of this Project but there has been
considerable discussion on this topic. See: S Bradfield, ‘Agreeing to Terms: What is a ‘Comprehensive’
Agreement?’ (2004) 2(26) Land, Rights, Laws: Issues in Native Title; C O’Faircheallaigh, ‘Native Title and
Agreement-Making in the Mining Industry: Focusing on Outcomes for Indigenous Peoples’ (2004) 2(25)
Land, Rights, Laws: Issues in Native Title; G Neate, Land, Law and Language: Some Issues in the
Resolution of Indigenous Land Claims in Australia, Paper delivered to the International Association of
Forensic Linguists, Sydney (11 July 2003) p 77; M Langton and L Palmer, ‘Modern Agreement Making and
Indigenous peoples in Australia: Issues and Trends’, (2003) 8(1) Australian Indigenous Law Reporter, p 14;
P Agius, J Davies, R Howitt and L Johns, ‘Negotiating Comprehensive Settlements of Native Title Issues:
Building a New Scale of Justice in South Australia’ (2002) 2(20) Land, Rights, Laws: Issues of Native Title;
M Riley, “Winning” Native Title: The Experience of the Nharnuwangga, Wajarri and Ngarla People’ (2002)
2(19) Land, Rights, Laws: Issues of Native Title; F Flanagan, ‘Pastoral Access Protocols: The Corrosion of
Native Title by Contract’ (2002) 2(19) Land, Rights, Laws: Issues of Native Title.

18 Figures provided by the Tribunal on 19 January 2005. This figure includes claimant, non-claimant and

compensation applications. A native title application is an application made for a determination of native
title in a particular area of land or water. A claimant application is “an application made by indigenous
people for a determination that native title exists” (Tribunal, www.nntt.gov.au/applications/
apps_landing.html at 3 February 2005). The number of outstanding claims has been significantly reduced
over recent years by the combination of existing claims — this has occurred in relation to approximately
one-fifth of the total number of claimant applications made (figures provided by the Tribunal on 18 January
2005).

Information provided by the Tribunal on 19 January 2005. Areas seaward of the “high water mark” have
not been accounted for.
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It is important to note that figures for areas subject to claims are overstated to some
extent. This is because the figures are based on the external boundary of each application
and may include parcels of land where native title has been extinguished and, therefore,
these parcels have to be excluded from the claim area. Nevertheless, the relative
difference between the area over which determinations have been made and that
representing outstanding applications is a good indication that there is much still to do.

On the basis of both the number of claims yet to be determined and the area affected by
such claims, it appears that approximately 90% of native title work is yet to be completed.
At the minimum, resolution of these claims will take at least a decade.

3.6.2 Legal issues to be settled

Recent High Court cases have resolved many broad principles and settled much law
relating to the Native Title Act (see Section 2.1 above). Yet, there remain a number of
unresolved issues, both legal and otherwise.*?® These include:

¢ the meaning and relevance of ‘connection’ in determining whether claimed rights and
interests are ‘native title rights and interests™*

e the meaning of ‘continuity’*??

e the meaning and relevance of community and the issue of ‘common or group rights’

e the operation of ss.47A and 47B in relation to public works, and extinguishment on
town and local government boundaries*?®

e specific issues in relation to sea-country,*** in particular Commonwealth waters and
fishing interests as well as characterisation of native title in relation to intertidal zones
and seas

e freshwater issues

o the levels of proof required in relation to ILUAS, consent determinations and contested
determinations

e extinguishment on town and local government boundaries,

e issues in relation to compensation claims,** and

e issues specific to each State or Territory relating to the interaction of native title law
(and processes) with the variety of relevant State/Territory legislation.

120 According to Graeme Neate, President of the Tribunal, “[t]he law has only recognised native title for just

over a decade. We are still working out the implications of that fundamental change to our way of thinking”
(G Neate, The ‘tidal wave of justice’ and the ‘tide of history’: ebbs and flows in Indigenous land rights in
Australia, Paper delivered at the 5" World Summit of Nobel Peace Laureates, Rome, Italy (10 November
2004) pp 28-29. See also N Pearson, 2003 Mabo Lecture, pp 8 and 12.

2L N Pearson, 2003 Mabo Lecture, p 12. This includes issues concerning the categories of people who can
have connection under Native Title Act section 223(1)(b).

122 1pid.
123 J Basten, ‘Beyond Yorta Yorta’ (2003) 12(24) Land, Rights, Law: Issues of Native Title, p 7.

24 1bid, p 8.

125 |pid, p 8. This long-standing unresolved issue has been raised by many; see for example: D Smith, Valuing

Native Title, Centre for Aboriginal Economic Policy Research, Australian National University, Discussion
Paper No. 222 (2001), http://eprints.anu.edu.au/archive/00001036/00/2001 DP222.pdf at 1 April 2005.
Note that this issue is addressed in the Yulara matter which has been part heard: Jango v Northern
Territory of Australia (No.2) [2004] FCA 1004.
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3.6.3 Future Acts

Under the Native Title Act, native title claimants have the right to negotiate over certain
proposed developments and have lesser procedural rights in relation to other types of
proposed development. Developments to which the right to negotiate or these procedural
rights apply are termed ‘future acts’. Where the right to negotiate applies, a State or
Territory government cannot undertake future acts, such as the grant of a mining tenement
or petroleum permit, unless the relevant provisions of the Native Title Act are met, and the
‘right’ is provided for. This right of native title claimants gives rise to a significant amount
of legal advice work for NTRBs which continues even after the native title claims are
determined.

Although it is difficult to accurately identify the number of outstanding future act notices at
any one time,**® we are able to conclude that associated workloads are significant. For
example, NSW NTS receives over 1,500 future act notices a year and Goldfields received
820 in the 2002-03 reporting period.*?’ In addition, there are approximately 5,000 mineral
tenement applications yet to be released by the Western Australian Government.'?®
Clearly, future act matters will continue to generate significant workloads for NTRB
lawyers.'* One aspect of this workload is a capacity building role, as much ‘future act
work’ involves the creation of structures through which native title holders can themselves
manage and exercise their title.

3.6.4 Agreements

Negotiated agreements, such as ILUAs and other negotiated forms of agreement, have
come to the forefront of native title.™®® Such regional agreements often involve long-term
commitments among a variety of stakeholders and require extensive preparation. Thus,
negotiating and administering enduring agreements (including establishing corporations or
trusts to deal with aspects of agreements and monitoring the implementation of such
agreements) represents a substantial component of current and future legal work for
NTRBs. Additionally, considerable work is involved in achieving the registration of ILUAS.
As with future acts, capacity building is an important component of the work of NTRB
lawyers in the context of agreements — that is, they play a role in building the capacity of
native title claimants and holders to be able to monitor and ensure implementation of their
agreements.

3.6.5 Registered Native Title Bodies Corporate and Prescribed Bodies Corporate
For each determination of native title, the Native Title Act mandates the establishment of a

corporation whose function is to hold and manage the rights and interests held under
native title on behalf of the native title holding group. These bodies are called Prescribed

126 Eor example, the Tribunal records a national total of 825 future act notices outstanding (that is, where the

closing date is still pending) as at 27 January 2005 (figure provided by the Tribunal, 27 January 2005). Yet,
NSW NTS reports that it alone receives over 1,500 future act notices each year (NSW NTS, Submission to
the 2004 Parliamentary Inquiry, p 6).

NSW NTS, Submission to the 2004 Parliamentary Inquiry, p 6; Goldfields, Submission to the 2004
Parliamentary Inquiry, p 2. Note not all future act notices attract the right to negotiate.

127
128 Goldfields, Submission to the 2004 Parliamentary Inquiry, p 3.

29 Tribunal, National Native Title Tribunal Annual Report 2003-04, p 13.

130 oIpPC, Submission to the 2004 Parliamentary Inquiry, p 5.
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Bodies Corporate (‘PBCs’) until they are registered on the National Native Title Register,
when they become Registered Native Title Bodies Corporate (‘RNTBCs’). The relationship
between these bodies and NTRBs is a key issue for the effective operation of the native
title system.’® Currently, NTRBs assist PBCS/RNTBCs generally until their first annual
general meeting.*** However, as yet there is neither a structure nor funding in place for
continued support. Thus, the future operation of RNTBCs remains uncertain and
problematic. These difficulties are discussed further in Part E, Section 3.1.2, below.

4. Conclusion

To date, the native title system has facilitated the determination of 64 native title claims,
143 ILUAs and numerous other agreements. Although these achievements are significant,
the progress of native title claim resolution through the system has been suboptimal (for a
variety of reasons, not all explored in this Report). Only 10% of existing native title matters
have been determined.

Government funding over the last decade totals over $1 billion, and over $100 million is
injected annually into the native title system. It is imperative that action is taken to ensure
that the native title statutory machinery is functioning effectively and is capable of dealing
efficiently with the 90% of native title claims that remain in the judicial pipeline, and also
with ‘second generation’ native title matters to come.

The Commonwealth mandated the functions of NTRBs as part of the native title machinery
in the Native Title Act. The diverse roles played by NTRBs are central to the
performance of the system as a whole, carrying out the preparatory work on 70-90% of
claims. Within NTRBs, the great bulk of responsibility and workload in the preparation and
running of claims and agreement making falls upon the lawyers.

This Report sets out recommendations which would better equip NTRBs and their lawyers
to perform the functions prescribed by statute. Adequately supported NTRB lawyers are
crucial to reduce unnecessary procedural delays in the resolution of claims and
agreements and to ensure that the level of certainty required by all parties as to the status
of their rights is achieved.

Our research indicates that investment in the recruitment and professional development of
NTRB lawyers is urgently required. The recommendations and each of the strategies
proposed in Part E below seek to build, or provide tools to enhance, the capacity of
individual NTRB lawyers and, thus, of the NTRB system as a whole. This will enable the
system to deliver results that will assist the economic and social empowerment of
Indigenous communities, and enhance results for all stakeholders in the broader system.

Bl gee: Anthropos Consulting Services, Ebsworth & Ebsworth and Senatore Brennan Rashid, Research

Project into the Issue of Funding of Registered Native Title Bodies Corporate, Consultancy for ATSIC
(2002) (*2002 ATSIC RNTBC Report’); and C Mantziaris and D Martin, Native Title Corporations: A Legal
and Anthropological Analysis (Sydney: The Federation Press, 2000).

132 gee n. 68 above.
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PART D PROFILE OF CURRENT NTRB LAWYERS

In Part D, we provide a snapshot of the lawyers working at Representative Bodies as at 31
December 2004. This is the first time such an analysis has been carried out. It is an
important first step in determining how to address the issues raised during consultations.
Unless otherwise stated, the information relating to lawyers in this Part reflects those in the
NTRB system as at 31 December 2004. In addition, for ease of expression, references in
this part to ‘States’ include the Northern Territory. Some of the statistics referred to are
presented in tables in this Part; otherwise, references are to tables contained in Part F.

1. Number of NTRB lawyers in the system

Of the 17 NTRBs across the country:

seven are located in Queensland

five are in Western Australia

two are in the Northern Territory

one is located in each of South Australia, New South Wales and Victoria, and

there are no NTRBs in Tasmania or the Australian Capital Territory (see map in
Appendix 7).

During the consultation period a total of 89 lawyers worked within the NTRB system in
either a full-time or part-time capacity. Thirteen of these lawyers had left by 31 December
2004. Since 1 January 2005, a further 13 have left the system or have given notice.**®

Of the 76 lawyers working in the Representative Body system as at 31 December 2004:***

e 40 were male, and
o 36 were female (see Table F1).

There is divergence in the number of lawyers employed per State, which reflects the
number of NTRBs in each.

There is also significant divergence in the number of lawyers per NTRB. As at 31
December 2004, the largest employer of NTRB legal staff, Yamatji (with 16 lawyers),
employed twice as many lawyers as the next largest Representative Body, NLC (which
employed eight).'®* At the other extreme were two NTRBs in Queensland that each had
only one lawyer (see Table D1).

In each State other than Queensland, the average number of lawyers in each NTRB was
between five and seven lawyers. In Queensland, the average number of lawyers was

133 |n total, since October 2004, 20 lawyers have left the system. This represents 26% of the total number in

the system as at 31 December 2004. In addition, during the same period two more lawyers left their
current positions for legal positions with other NTRBs.

134 This includes lawyers at Gurang Land Council. Although no interviews were conducted at Gurang, OIPC

advised in December 2004 that Gurang employed two lawyers. Gurang annual reports indicate that these
two lawyers were recruited after June 2003.

135 1t should be noted that Yamatji is the only NTRB in Australia that represents two NTRB regions and also
deals with a particularly heavy future acts workload (see n. 136 below).
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2.7.1% Nationally, the average number of lawyers per NTRB was 4.5 lawyers (see Table
F2).

Table D1 — Number of lawyers by NTRB, as at 31 December 2004’

No.

State | NTRB Lawyers Total
WA Goldfields 3 28
KLC 3
Ngaanyatjarra 3
SWALSC 3
Yamatji 16
QLD Carpentaria 1 19
Central Queensland 4
Cape York 4
North Queensland 4
Queensland South 1
Torres Strait 3
Gurang 2
NT CLC 4 12
NLC 8"

SA ALRM 7 7
NSW NSW NTS 5 5
VIC NTS Victoria 5 5
TOTAL 76 76

Source: NTRB annual reports, consultations, Project Team analysis

136 The disparity in the number of lawyers at each NTRB can be seen to roughly reflect the quantity and type
of native title work arising or performed in each State. Workload comparisons can be drawn — but only
loosely — based on figures such as the number of active applications and the number of future act notices
received quarterly (see Table F3).

For example, Yamatji (in Western Australia) — which has the highest number of lawyers out of all NTRBs —
has a very heavy future act workload, resulting from the high level of mining and exploration activity in its
region: Western Australia supplies 97% of Australia’s iron ore, with most of that produced in the Pilbara.
Two companies (Rio Tinto and BHP Billiton) are currently implementing more than $1 billion worth of
expansion of their iron ore mining processes and infrastructure, while a new company (Fortescue Metals
Group) has entered the industry in the region (Yamatji, Annual Report 2004, p 10). The land development
potential of this region provides opportunity for alternative funding arrangements for additional legal staff.
For example, under negotiation protocols signed with Rio Tinto and the Fortescue Metals Group, Yamatji
has secured contributions of resources towards negotiations (Yamatji, Annual Report 2004, p 50).

137 This includes full-time and part-time lawyers.

13 Three of these are employed with funding under the Native Title Act, and the remaining five are

funded under the Aboriginal Land Rights (Northern Territory) Act 1976 (Cth). All may perform native title-
related functions to some degree, such that the total native title work performed does not exceed three
positions.
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2. Location

As at 31 December 2004, the 76 lawyers in the system worked out of 22 offices, with only
Yamatji and NSW NTS having lawyers at more than one location**® (see Table D2). This
is a shift from the past when at least five NTRBs had lawyers located in more than one
office. Thus, there has been a trend towards centralising the legal function.

In recent years, there has been a steady relocation of Representative Body legal teams to
larger cities. This is driven by two main factors:

e it enables the lawyers to be near to the courts and the government officials they deal
with, and
e itis easier to recruit lawyers to work in larger cities.

In Western Australia, for example, four of the five NTRBs have legal officers in Perth and
the fifth has all of its lawyers in Broome. In 1999, Yamatji opened an office in Perth, in
addition to its Geraldton office. Ngaanyatjarra moved its two lawyers from Alice Springs to
Perth in 1999 and 2003; now all three current legal officers are located in Perth. In 2000,
Goldfields also opened an office in Perth (in addition to its Kalgoorlie office) in which some
of their lawyers are now based. Since 2001, when SWALSC was recognised as the NTRB
for the south west region, its offices have been located in Perth. Kimberley Land Council
lawyers were located in Broome, Kununurra'®® and Derby**" until late 2000 when they
were centralised in Broome.

Overall, eight NTRBs now have offices and legal staff in capital cities with populations
exceeding one million (one in each of Sydney, Melbourne, Adelaide and Brisbane, and
four in Perth). These offices accommodate 34 lawyers, comprising 45% of the total
number of lawyers in the NTRB system.

The other 14 offices (and 55% of NTRB lawyers) are in cities and towns with populations
under one million at the time of the last Census (see Table D2).

139 During 2004, Goldfields also had a lawyer located at their office in Kalgoorlie, however, that position
became vacant in November 2004. Carpentaria has been looking for a lawyer for its Burketown office
since May 2004.

149 Kununurra had a population of 5,485 in 2001 (Australian Bureau of Statistics, Census 2001).

141 Derby had a population of 3,688 in 2001 (Australian Bureau of Statistics, Census 2001).
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Table D2 — Number of NTRB lawyers by office location, as at 31 December 2004

State NTRB Offices where No. lawyers | Population
lawyers located by office as at 2001
WA Goldfields Perth 3 1,433,217
KLC Broome 3 15,906
Ngaanyatjarra Perth 3 1,433,217
SWALSC Perth 3 1,433,217
Yamatji Perth 8 1,433,217
Yamatji Geraldton 4 29,996
Yamatji Port Hedland 2 13,820
Yamatji Karratha 2 11,325
Western Australia Total 28
Qld Carpentaria Mount Isa 1 20,000
Central Queensland Mackay 4 75,020
Cape York Cairns 4 133,199
Gurang Bundaberg 2 55,998
North Queensland Cairns 4 133,199
Queensland South Brisbane 1 1,700,000
. Torres Strait Thursday Island 3 8,500
Queensland Total 19
NT CLC Alice Springs 4 28,178
NLC Darwin 8 109,419
Northern Territory Total 12
SA . ALRM Adelaide 7 1,072,585
South Australia Total 7
NSW NSW NTS Sydney 3 3,879,400
NSW NTS Coffs Harbour 1 48,047
NSW NTS Dubbo 1 38,062
New South Wales Total 5
Vic | NTS Victoria Melbourne 5 3,366,542
Victoria Total 5
National Total 76

Source: Australian Bureau of Statistics, Census 2001, NTRB annual reports, consultations, Project Team

analysis

3. Indigenous lawyers

There were five lawyers of Aboriginal and/or Torres Strait Islander descent employed
within the Representative Body system as at 31 December 2004 — two at ALRM, one at
each of Torres Strait Regional Authority, NTS Victoria and the NSW NTS office in Dubbo
(see Table F1).**? This is a proportion of around 7% of the NTRB lawyers nationwide.
This exceeds the proportion of people of Aboriginal and/or Torres Strait Islander descent in
the general population, which is around 2.2%,'** but is substantially less than the

12 In addition, one lawyer of Aboriginal and/or Torres Strait Islander descent left the system during the
consultation period.
143 Australian Bureau of Statistics, Census 2001.
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proportion of Indigenous NTRB chief executives'** and non-legal staff, which are both over
55%.'* There were no Indigenous principal legal officers in the Representative Body
system. For further discussion on this, see Part E, Section 2.3.

4, Age

As at 31 December 2004, the ages of NTRB lawyers ranged from 24 to 64 years, with the
average age being just under 38. As shown in Table D3, the average age varied little by
State, ranging from an average of just under 36 years for lawyers in Western Australia to
39 years in Victoria and New South Wales.

Table D3 — Average age of NTRB lawyers by State, as at 31 December 2004

State Average Age

Victoria 39.2
New South Wales 39.0
Queensland 38.9
Northern Territory 38.8
South Australia 37.3
Western Australia 35.7
National Total 37.5

Source: NTRB annual reports, consultations, Project Team analysis

On a national basis, it is interesting to note the relative maturity of lawyers working within
the system, notwithstanding the high turnover levels:

16% were in their twenties
45% were in their thirties
30% were in their forties, and
9% were fifty or over.

This varies from State to State as shown below in Table D4 (for a more detailed break
down, see Table F4).

144 NTRB chief executive officers, executive directors and executive officers are referred to collectively as

‘NTRB chief executives’ throughout this Report.

145 As at 31 December 2004, twelve of the 17 NTRB chief executives (71%) were Indigenous. On the basis of
figures published in the 2003-04 annual reports of 11 NTRBs, it appears that 57% of non-legal staff at
NTRBs were Indigenous (ALRM, p 26; Cape York, p 26; Carpentaria, p 23; Central Queensland, p 37,
CLC, p 54; Gurang, p 45; KLC, p 43; NTS Victoria, p 8; Queensland South, p 40; SWALSC, p 17; Yamatji,
p 20).
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Table D4 — State-wide breakdown of NTRB lawyers by age, as at 31 December 2004

State Lawyers Lawyers Lawyers Lawyers

aged 20-29 aged 30-39 aged 40-49 aged 50+
Western Australia 22% 46% 28% 4%
Queensland**° 12% 41% 35% 12%
Northern Territory 0% 58% 17% 8%
South Australia 43% 14% 29% 14%
New South Wales 20% 40% 20% 20%
Victoria 0% 60% 0% 40%
National Total 16% 45% 30% 9%

Source: NTRB annual reports, consultations, Project Team analysis

Females in the system were generally younger than males, with the average age for male
lawyers being 40, while the average age for female lawyers was six years younger, at 34
years of age.

5. Legal education

In order to develop recruitment strategies, it is useful to understand where lawyers have
been educated and where they are now working in the NTRB system (as at 31 December
2004). First, we look at where NTRB lawyers were educated. In Section 6 below, we
consider where they are currently working.

Just under 60% of the nation’s law graduates studied in New South Wales or Victoria. A
lesser but sizeable percentage of NTRB lawyers (44%) graduated in those States. Table
D5 compares the proportion of law graduates supplied by each State with the proportion of
NTRB lawyers who studied in those States.**’ A breakdown of tertiary institutions where
NTRB lawyers undertook their legal studies is in Table F5.

Of particular interest is a comparison of Western Australia and Queensland. Western
Australian tertiary institutions supply only 7% of the nation’s law graduates, yet 25% of the
lawyers in the system were educated in Western Australia. The reverse is true in
Queensland which, at 31 December 2004, had the second highest number of NTRB legal
positions of any State (19). Tertiary institutions in Queensland provide 17% of law
graduates, and yet only 5% of NTRB lawyers were educated in Queensland.*

The success in Western Australia to some extent may be attributable to the high number
of Representative Bodies and NTRB legal positions in that State relative to other States
(28 of 76 positions). This may also be attributable to recruitment strategies in place in
Perth — see Part E, Section 2.2.1. The disparity between Western Australia and
Queensland indicates the need for particular recruitment strategies in Queensland.

14 This does not include data for Gurang Land Council.

7 Graduation statistics for 2003 were compiled on the basis of information provided by the 28 law schools in

Australia (see Appendix 9 for details).
18 These figures do not include data for Gurang Land Council lawyers.
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Table D5 — Comparison of source by State of Australian law graduates to State of
legal training for NTRB lawyers

% of the nation’s law % of all NTRB

graduates | lawyers who studied in

in 2003 Australia by State

where educated

New South Wales 32% 22%
Victoria 27% 22%
Queensland 17% 5%
South Australia 7% 17%
Western Australia 7% 25%
ACT 6% 3%
Tasmania 3% 3%
Northern Territory 1% 3%
National Total 100% 100%

Source: Statistical information provided by Australian law schools consultations, Project Team analysis

6. Education in relation to employment location

The mobility patterns of NTRB lawyers are also important to the development of
recruitment strategies. There are two parts to this examination. First, a State-based
analysis considers whether lawyers tend to work in the same or different States from those
where they completed their studies. Secondly, a city-based analysis considers whether
they are based in large cities or smaller locations.

6.1 State-based analysis: State where employed as compared to State
where studied

On a national basis about 50% of NTRB lawyers practice in the State in which they studied
(see Table D6). Of the NTRB lawyers educated in Western Australia, only 17% have
moved interstate for work; whereas 75% and 63% of those educated in New South Wales
and Victoria, respectively, work interstate.
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Table D6 — NTRB lawyers as at 31 December 2004 — Comparison of State where
studied and State where working

No. of NTRB No. of NTRB % of NTRB lawyers
lawyers who lawyers who | who studied in this
studied in this State | studied in this State | State who now work
who now work in a in a different State

different State
Western Australia 18 3 17%
New South Wales 16 12 75%
Victoria 16 10 63%
South Australia 12 5 42%
Queensland 4 1 25%
ACT and Tasmania 4 4 100%
Northern Territory 2 2 100%
Total 7214 37 51%

Source: NTRB annual reports, consultations, Project Team analysis

Considered from a different angle, the Northern Territory and Queensland are the biggest
importers of NTRB lawyers. Almost 40% (29) of the lawyers in the system work in the
Northern Territory and Queensland, yet 26 of those 29 lawyers (90%) studied in other
States (see Table D7).

Table D7 — NTRB lawyers as at 31 December 2004 — State where currently working

No. of NTRB lawyers % of NTRB

who are graduates from lawyers who are

interstate or graduates from

overseas interstate or

overseas

Western Australia 13 46%
Queensland*® 14 82%
Northern Territory 12 100%
South Australia 0 0%
New South Wales 1 20%
Victoria 1 20%
Total 41 55%

Source: NTRB annual reports, consultations, Project Team analysis

6.2 City-based analysis: large or small city location compared to State
where studied

Table D8 below shows that three-quarters of those NTRB lawyers who are working in the
same State as where they studied are located in cities with populations exceeding one
million. On the other hand, most lawyers working in a different State from the State where
they studied are located in cities or towns with populations under one million.

149 This does not include data for Gurang Land Council; nor does it include two lawyers educated in South
Africa.

%0 This does not include data for Gurang Land Council lawyers.
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Of the 34 Representative Body lawyers who work in a city with a population exceeding one
million, 76% are graduates from those cities. By contrast, of the 40 Representative Body
lawyers working in cities and towns with populations under one million, 33 (83%) come
from interstate. Further, of those 33 lawyers, 58% received their legal training in
New South Wales or Victoria.

These figures illustrate that smaller, regional communities tend to draw on lawyers
educated interstate. This is important to take into account when developing recruitment
strategies, as recruiting interstate poses more difficulties than recruiting locally. Thus, one
response to the present situation would be to focus on strategies that increase local
recruitment. In addition, there is a need to provide NTRBs in these regions with the means
to recruit interstate.

Table D8 — NTRB lawyers as at 31 December 2004 — Comparison of State where
studied with size of city where working

Work in
city of

> 1 million

Studied in
the same
State

Work in
city of
< 1 million

Studied in
a different
State

Western Australia 17 65% 11 67%
Queensland*** 2 50% 15 87%
Northern Territory 0 n/a 12 100%
South Australia 7 100% 0 n/a
New South Wales 3 100% 2 50%
Victoria 5 80% 0 n/a
National total 34 76% 40 83%
% of national total 45% 55%

Source: Australian Bureau of Statistics, NTRB annual reports, consultations, Project Team analysis

7. Length of experience

Given that over three-quarters of NTRB lawyers believe that lack of experience is an
impediment to effective representation of clients (see Table F6), it is instructive to examine
the actual levels of experience held by lawyers in the system. In addition to experience
within the NTRB system, commercial law experience and experience in native title or
Aboriginal land rights are considered to be relevant in terms of the skills required by
Representative Body lawyers.

7.1 Experience in the NTRB system

As at 31 December 2004, the national average for the length of time that current NTRB
lawyers had been practising in the system was 3.6 years. In addition:

¢ the average length of experience varied considerably from State to State, from a low of
2.4 years in New South Wales to a high of 5.8 years in the Northern Territory
e 16 NTRB lawyers, or around 20%, had worked at more than one NTRB, and

1 This does not include data for Gurang Land Council lawyers.
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e nationally, the average length of time that lawyers had been working at their current
NTRB is 2.8 years.

Table D9 provides a State-by-State breakdown of Representative Body lawyers on the
basis of their time employed in the system. The table shows that, nationally:

23% joined the system for the first time in 2004

38% have been in the system for two years or less

over half have been in the system for less than three years

13 NTRB lawyers (18%) have more than six years experience in the system, and

eight of the 17 Representative Bodies have no lawyers with greater than six years
experience.™?

Table D9 — Number of NTRB lawyers by length of experience, as at 31 December

2004

1-2

No. of
NTRBs
where no
EVAVETES
with more

2-3

YeS | years

Western Australia 6 6 4 11 1 4
% of total NTRB lawyers in WA 21% 21% 14% 40% 4%

Queensland 5 2 2 3 5 3
% of total NTRB lawyers in Qld 29% 12% 12% 18% 29%

Northern Territory 2 1 0 5 4 0
% of total NTRB lawyers in NT 17% 8% 0% 42% 33%

South Australia 2 1 3 0 1 0
% of total NTRB lawyers in SA 29% 14% 43% 0% 14%

New South Wales 1 1 1 2 0 1
% of total NTRB lawyers in 20% 20% 20% 40% 0%

NSW

Victoria 1 0 0 2 2 0
% of total NTRB lawyers in Vic. 20% 0% 0% 40% 40%

National Total 17 11 10 23 13 8
% of national total 23% 15% 14% 31% 18% 11%

2 These statistics are similar to equivalent figures for anthropologists, with a recent study finding that

relatively few NTRB anthropologists (less than 30%) had more than five years experience in native title
work, and one-quarter had less than one years experience (2004 Anthropos Report, p 1).

133 That is, they were new to the NTRB system in 2004.

%% That is, they were new to the NTRB system in 2003.
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Source: Consultations, Project Team analysis

The profile of new NTRB lawyers — those who joined the system in 2004 or 2003 — is
largely consistent with the general profile of NTRB lawyers presented in the preceding and
subsequent sections of Part D. Table F7 contains relevant data on age, educational
background, location and length of experience of the new lawyers.**®

7.2 Commercial law experience

Over half (42) of lawyers working in the NTRB system as at 31 December 2004 had prior
experience in commercial legal practice. For these lawyers:

e the average length of commercial practice was 6.5 years

e over 50% had between one and two years of commercial experience, and

e eleven (mostly from Western Australia and Queensland) had over ten years
experience.

Including those without any commercial experience:

¢ the national average for the length of commercial experience held by NTRB lawyers
was 3.3 years, and

e the State averages ranged from 1.2 years in the Northern Territory to 6.7 years in
Victoria.

There was a significant difference in the average commercial law experience between the
genders:

e males had an average of 5.3 years experience, and
o females had an average of 1.2 years experience, four years less than males (see
Table F8).

7.3 Other native title (hon-NTRB) and Aboriginal land rights experience

Although many NTRB lawyers do not have prior experience working at a different NTRB, a
significant number (14) have come from other relevant backgrounds, such as working in a
commercial legal practice as a lawyer representing parties in native title matters or as a
lawyer at an organisation administering Aboriginal land rights legislation. Seven lawyers
had come from a commercial legal practice where they were advising clients in native title
matters; three were advising governments involved in native title matters; two worked
previously at Aboriginal land councils as lawyers advising on land rights claims; and the
remaining two were involved in providing legal advice to native title claimants in other
capacities (see Table F9).

A significant proportion of NTRB lawyers also have experience in the public service.
Almost 30% of new NTRB lawyers (those entering the system in 2003 or 2004) have come
from a public service background (see Table F10).

155 Whilst the relatively older workforce of native title anthropologists has been seen as a “serious threat to
anthropological involvement in native title work” (2004 Anthropos Report, p 1), this is not likely to be
paralleled in respect of native title lawyers. However, in the context of NTRB lawyers, low retention rates
will cause difficulties if not addressed.
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8. Conclusion

The information presented in this Part profiles current NTRB lawyers and highlights, in
particular, issues relating to the recruitment and retention of legal staff. The relative
maturity of most NTRB lawyers is noted, with the average age being almost 38. Despite
this maturity, few NTRB lawyers (13) have more than six years experience in the system
indicating a difficulty of retaining experienced NTRB lawyers. Historical turnover figures
are not available, however, it is noted that in the six months between 1 October 2004 and
31 March 2005, around one in four lawyers left the system.

Other key findings indicate that, in contrast to the assumptions that many observers of the

system had about the gender and place of work of NTRB lawyers:

e there is an almost equal split between male and females working in the system, and

e NTRB lawyers are almost evenly divided between those who work in cities with
populations exceeding one million (45%) and those in cities or towns with populations
under one million (55%).

The data presented in this Part, together with feedback from the consultation process,
provides the basis for the development of the strategies presented in Part E of the Report.
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PART E ANALYSIS AND STRATEGIES FOR NTRB
LAWYERS

1. Overview

Other reports have highlighted the need for professional support of NTRBs.**® This Report
details specific needs in relation to such support on the basis of findings from the
consultation process, and identifies a range of alternative and complementary strategies to
address them.

Two critical stumbling blocks hinder the working of NTRBs — difficulties in the recruitment
of in-house lawyers and difficulties in the retention of those lawyers. The findings show
that NTRBs need proactive recruitment strategies, additional expertise and experience
within the NTRB system and better communication among NTRB legal staff.

We make two main recommendations in this Report:

Recommendation 1: Steps should be taken to increase the number of applicants for
NTRB legal positions by promoting opportunities to work in the NTRB system, in particular
through implementing the strategies proposed in this Report.

Recommendation 2: Steps should be taken to increase retention of NTRB lawyers by
focussing on the professional development of NTRB lawyers and enhancing support
structures and programs available to them, in particular through implementing the
strategies proposed in this Report.

The strategies presented in relation to these recommendations may not be suitable for
every NTRB, due to their d